





February 17, 1993

Susan M. Schectman

City Attorney

City of Pacifica

170 Santa Maria Avenue

Pacifica, CA  94044






Re:
Your Request for Advice


Our File No. A-93-067

Dear Ms. Schectman:       


This is in response to your letter requesting confirmation of advice provided to you on February 8, 1993, regarding the responsibilities of Pacifica City Councilmembers Ellen Castelli and Julie Lancelle under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Please note, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Councilmembers Castelli and Lancelle own residences that are within 300 feet of property that is zoned agricultural/hillside district.  May Councilmembers Castelli and Lancelle vote on a growth control ordinance which would require that property zoned agricultural/hillside preservation district, hillside preservation district, and agricultural be rezoned only after an affirmative vote of the city's population?

CONCLUSION


Since the decision will affect 30 percent of the population of the district in substantially the same manner, the councilmembers may participate in the decision.

FACTS


On February 22, 1993, the Pacifica City Council will be considering a new growth management ordinance.  The ordinance will limit the number of new building permits issued and will establish a procedure for the allocation of those permitted.  The ordinance will apply city-wide to all residential developments absent an exemption, such as for affordable housing, senior housing, or housing for the disabled.


Additionally, the ordinance will implement a special rule applicable to: (1) property in the hillside preservation district, (2) property zoned agricultural, or (3) property that is zoned agricultural and is in the hillside preservation district.  Under the new ordinance, these properties may only be rezoned with a vote of the people.


You stated that Councilmembers Castelli and Lancelle own residences within 300 feet of land that falls within these zoning categories.  You stated that approximately 20 percent of the population of Pacifica is within 300 feet of property zoned either hillside or agricultural.  An additional 10 percent of the population reside within 300 feet of property zoned both agricultural and hillside.  You have asked whether they may participate in the decision.

ANALYSIS

Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


Both councilmembers have interests in real property that may be affected by the growth control ordinance.  Thus, they may not participate in the decision concerning the ordinance if the decision will have a foreseeable and material financial effect on their respective properties.


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  The effect of a decision on real property in which an official has a direct, indirect, or beneficial ownership interest is material if the real property in which the official has an interest is within 300 feet of the boundaries of the property which is the subject of the decision.  (Regulation 18702.3(a)(1).)


Since the councilmembers' property is in such close proximity to property subject to the ordinance, the councilmembers may only participate if there will be no financial effect on their property.  This would not appear to be the case.

The "Public Generally" Exception


However, as we discussed, where an official has a financial interest that will be financially affected by a governmental decision, the official may still participate in the decision if the effect on the official's interest is not distinguishable from the effect on the public generally.  (Section 87103; Regulation 18703.)  


For the "public generally" exception to apply, the decision must affect the councilmember's interests in substantially the same manner as it will affect a significant segment of the public in the jurisdiction.  (In re Legan (1985) 9 FPPC Ops. 1.)   


According to your facts, the ordinance will require that property zoned agricultural; hillside district; and agricultural/hillside district may be rezoned only after an affirmative vote of the people.


We note that the effect of the ordinance is to slow the development of these properties by requiring an additional step.  The ordinance does not distinguish these properties with respect to the requirement.  Thus, it would appear that any persons owning property within 300 feet of the property subject to the new rule would be affected in a similar manner.


You stated that approximately 30 percent of the population of Pacifica is within 300 feet of property subject to the new requirement.  This would constitute a significant segment of the public in the jurisdiction.


Of course this conclusion is based on the nature of the decision in question.  Other decisions that appear to group agricultural and hillside property may have different effects on the respective zoning categories.  Moreover, such a conclusion might be different if the officials in question in fact owned land directly subject to the new requirement.  You have not raised this issue, thus we have not addressed the question.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

