




March 10, 1993

Daniel J. Wallace

City Attorney

City of Santa Barbara

740 State Street, Suite 201

Santa Barbara, CA  93102-1990






Re:
Your Request for Advice

Our File No. A-93-071

Dear Mr. Wallace:


You have requested advice on behalf of Santa Barbara City Councilmember Hal Conklin with respect to his responsibilities under the conflict-of-interest provisions of the Political Reform Act ("the Act").  


Please note that in your letter you refer to decisions already presented to and acted upon by the city council.  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Conklin participate in decisions of the City of Santa Barbara concerning the design of a proposed bikelane and bus pocket project within a city street right-of-way which is less than 2,500 feet of his primary residence?

CONCLUSION


Councilmember Conklin may not participate in any decisions relating to the proposed bikelane and bus pocket project if there will be a financial effect on the councilmember's real property of $10,000 or more.


To the extent that the councilmember is prohibited from voting due to a conflict of interest, he is also prohibited from attempting to influence the decisions of the city council.

FACTS


A proposed public works project involves the widening of four blocks of Shoreline Drive within the City of Santa Barbara in order to accommodate the extension of an existing bikelane and the addition of a bus pocket.  Except for the four blocks involved in the proposed project, the existing bikelane runs from the east boundary of the city to the west boundary of the city, a distance of several miles.  As the bikelane passes along Shoreline Drive, it runs immediately adjacent to a city park, Shoreline Park, which overlooks the ocean. 


City Councilmember Hal Conklin owns and resides in a single family residential dwelling approximately two blocks from Shoreline Drive and the proposed bikelane extension and bus pocket project.  The councilmember's residence is more than 300 feet from any portion of the proposed project but less than 2,500 feet away from some portions of it.


The proposed project received coastal development permit approval from the city planning commission.  However, the decision of the planning commission has been appealed and two hearings have been held by the city council regarding that matter. 


The city staff has provided several alternatives to the design of the project as initially proposed for the city council to consider at a future hearing.  The alternatives include the following:  (1) changing the parking regulations along Shoreline Drive to prohibit automobile parking which may cause more members of the public to park in the residential areas near Shoreline Drive, including the street where Mr. Conklin lives; (2)  re-routing the bikelane out of the street right-of-way and into Shoreline Park, thereby reducing the amount of parkland available for other recreational uses; and (3) lowering the speed limit along Shoreline Drive in order to address concerns about pedestrian safety which have been raised by members of the public.

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include councilmembers of the City of Santa Barbara.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


You stated in your letter that the councilmember owns his primary residence between 300 to 2,500 feet of the proposed bikelane extension and bus pocket project.  Presumably, Councilmember Conklin has an interest in his home worth more than $1,000.  Consequently, he is prohibited from making, participating in making, or otherwise using his official position to influence any decisions concerning the proposed project if the decisions will have a reasonably foreseeable material financial effect on his property.


It appears from your facts that the councilmember's property will not be directly involved in the decision.  Regulation 18702.3(a)(3) sets forth standards for determining materiality with respect to governmental decisions which indirectly affect real property.  Among other things, the indirect effect of the decision on an official's real property is material if:


(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Furthermore, Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on the councilmember's real property.


1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


You state in your letter that you see no financial effect from the governmental decisions on the official's residence, but that an appraiser will be hired to assist in making a final determination on the financial effect.


In the Stone Advice Letter, No. A-92-133a, we have advised that if the person performing the appraisal was "qualified" to determine the values of the real property in issue and determined, based on the Commission's materiality regulations, that a decision would have no material financial effect on the official's real property interests, his or her determinations and the official's reliance would be considered a good faith effort to assess the materiality of the pending decisions on the official's real property interests.  Thus, if it is reasonable to rely on the assessment of materiality made by the appraiser, the councilmember may participate in the decisions relating to the proposed project, if it is concluded that there will be no material financial effect on the councilmember's property of $10,000 or more caused by the decisions.

Participation in a Governmental Decision


As stated above, if Councilmember Conklin has a conflict of interest with respect to a specific decision, he is prohibited from making, participating in making or in any way attempting to use his official position to influence the decision. 


Furthermore, the Act also prohibits the councilmember from influencing a governmental decision in which he has a financial interest.  (Regulations 18700 and 18700.1; Burnham Advice Letter, No. A-92-165.)
 Thus, if the councilmember is prohibited from voting as a councilmember, he also may not participate in discussions or make recommendations to the city council in order to influence the city council's decision.  (See, Furth Advice Letter, No. I-87-079.)  However, he may appear in the same manner as any other member of the general public before the agency solely to represent his personal interests.  (Regulation 18700.1(b)(1).

Public Generally


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  (Regulation 18703.)  You should consult the regulation if it is applicable.  Moreover, the governmental decisions should be analyzed independently to determine whether there will be a foreseeable material financial effect, or whether the "public generally" exception would apply.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
Luisa Menchaca

Counsel, Legal Division
