June 2, 1993

Scott C. Smith

Best, Best & Krieger

City Attorneys

City of Big Bear Lake

3750 University Avenue

P.O. Box 1028

Riverside, California  92502

                Re:  Your Request for Advice

                           Our File No. A-93-084

Dear Mr. Smith:


You have requested advice on behalf of the Big Bear Lake City Council regarding the mayor's and councilmembers' duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   The advice provided in this letter is based upon the facts provided in your letters of February 22, 1993, May 7, 1993 and May 21, 1993.

QUESTIONS


Under the Act, may Mayor Dwyer, Mayor Pro Tem Schoettger and Councilmembers Roberts, Davies and Walker participate in the redevelopment decisions to adopt the amended improvement plan?

CONCLUSIONS


1.  Mayor Dwyer and Councilmember Roberts may not participate in the redevelopment decisions to adopt the amended improvement plan.


2.  Under the "public generally" exception, Mayor Pro Tem Schoettger and Councilmember Davies may participate in the redevelopment decisions to adopt the amended improvement plan, unless any of their economic interests will be uniquely affected by any of the decisions.


3.  Councilmember Walker may participate in the redevelopment decisions to adopt the amended improvement plan, unless the criteria set forth in Regulation 18702.3(b) apply.  However, even if it is determined that the decisions will have a material financial effect on his property, he may nevertheless participate under the "public generally" exception. 

FACTS


The Big Bear Lake City Council acts in the capacity of the Big Bear Lake Improvement Agency (the "agency") and is responsible for making various redevelopment decisions.  There are two existing, noncontiguous redevelopment project areas in the city:  the Big Bear Lake Project Area and the Moonridge Project Area (the "existing project areas").  The agency is undertaking proceedings to merge the existing project areas through adoption of an amended improvement plan, which would add approximately 700 acres to the existing project areas, making one contiguous project area (the "proposed project area").  The proposed project area would include approximately 48 percent of the city's total acreage and approximately 80 percent of the city's commercial acreage.


The City of Big Bear Lake has a population of 5,351 and a geographic area of 4,350 acres.  The downtown commercial center, the Big Bear Lake Village, is in the core of the existing Big Bear Lake Project Area.  The Village is tourist-oriented, with the major share of its retail space devoted to gift shops and restaurants.


In the City of Big Bear Lake, 764 persons own commercial or industrial property; 668 of these persons own commercial or industrial property in the proposed redevelopment project area.  City-wide, 8,491 persons own residential property (approximately 30 percent of these persons are permanent residents); 1,085 of these persons own residential property in the proposed redevelopment project area.


Although the specific points of the amended improvement plan have not been defined, the draft plan proposed by agency staff would, in addition to establishing the proposed project area:

(1) extend the life of the existing improvement plan, 

(2) establish limited eminent domain authority for the agency, 

(3) increase the agency's tax increment revenue limit, 

(4) increase the time frame during which the agency may incur debt, (5) increase the agency's total bonded indebtedness limitation and (6) update and expand the list of public improvement projects the agency may implement.


The following actions will be necessary to adopt the amended improvement plan:  (1) the adoption of the preliminary report for the proposed amended redevelopment project; (2) the merger of the two existing project areas, including the addition of territory, to create one contiguous project area; (3) the making of findings of blight; (4) the adoption of a redevelopment improvement plan; and (5) the certification of an environmental impact report.


Mayor Walter L. Dwyer is a real estate broker and owns a twenty-five percent share of a real estate business which leases two offices in the proposed project area on a month-to-month basis.  Ms. Dwyer owns, as separate property, a twenty-five percent interest in the property investment and management partnership that owns these two offices.  (The partnership owns one office building outright and holds a lease-purchase option on the second building.)  Mayor Dwyer's business also leases a third office in the proposed project area on a month-to-month basis from an unrelated third party.


Mayor Dwyer believes that it is unlikely that approval of the amended improvement plan would increase or decrease his business' gross revenues by $10,000.  He also believes it is unlikely that it would affect the use of the office property or the terms of the lease.


Mayor Pro Tem Sheila M. Schoettger and her husband have a ninety percent interest in a partnership which owns a fine arts gallery within the Village area.  The Schoettgers have a fifty percent interest in another partnership that owns the business property and the building.  Mr. Schoettger operates a relatively inactive consulting business on the same premises.  Mayor Pro Tem Schoettger believes that it is unlikely that approval of the amended improvement plan would increase or decrease either business' gross revenues by $10,000.


Councilmember Bonnie J. Roberts owns four improved residential properties, consisting of her principal residence and three rental properties.  She also owns four unimproved residential properties.  All eight properties are located within 300 feet of the existing project area and the proposed project area.  Councilmember Roberts and her husband own a plumbing and heating business which is located outside the city limits but conducts approximately ten percent of its business within the proposed project area.  Councilmember Roberts believes that it is unlikely that approval of the amended improvement plan would increase or decrease the business' gross revenues by $10,000.


Councilmember Robert C. Davies owns a dental practice within the Village area.  Councilmember Davies and his wife own the commercial property on which his practice is located and lease office premises to a tenant.  Councilmember Davies believes that it is unlikely that approval of the amended improvement plan would increase or decrease the gross revenues of his practice by $10,000.


Councilmember Ralph F. Walker owns his principal place of residence, which is more than 2,500 feet outside the existing and proposed project areas.  

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Accordingly, the mayor and councilmembers may not make, participate in making, or attempt to use their official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of their financial interests.  The interests involved are primarily real property and businesses, both within and outside the proposed project area,  sources of income from tenants, clients and customers, and partnership and investment interests.


Section 82033 defines "interest in real property" as:

...any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.


A leasehold interest does not include the interest of a tenant in a periodic tenancy of one month or less (Regulation 18233).

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision,  Regulation 18702.1 applies to determine materiality.  If the official's economic interest is indirectly affected by the decision or if the effect of the decision is not material under Section 18702.1, it must be determined if the effect is material under Regulations 18702.2 through 18702.6.


All of the officials have real property which may be affected.  The standard for materiality differs depending on whether real property is directly or indirectly involved in a decision.  Regulation 18702.1(a)(3)(D), which applies specifically to redevelopment decisions directly affecting the official's real property, provides that a governmental decision will have a material financial effect on an official's real property interest where:


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

