




March 10, 1993

Honorable Andrea Seastrand

Assemblymember

Twenty-ninth District

P.O. Box 14004

San Luis Obispo, CA  93406






Re:
Your Request for Advice


Our File No. A-93-085

Dear Assemblymember Seastrand:


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you sign a fundraising letter which will be signed by local elected officers in Morro Bay and will circulated by the Small Wilderness Area Preservation, a nonprofit organization? 

CONCLUSION


The Act does not restrict your ability to sign a fundraising letter for the Small Wilderness Area Preservation.  Moreover, assisting the Small Wilderness Area Preservation in fundraising in this manner will not create conflicts of interests, or campaign reporting obligations for you.

FACTS


You stated that your Assembly office has been active in its support of a nonprofit entity's efforts to preserve 38 acres of property in Morro Bay.


The nonprofit entity, the Small Wilderness Area Preservation (SWAP), has asked you to assist them in raising funds for this purpose.  SWAP has asked you and local elected officers in the area to sign a fundraising letter that they will circulate.  Funds raised will be received by SWAP.  


You have asked what the ramifications are of signing the letter with respect to the requirements of the Act.  You have also submitted a letter from the Legislative Counsel advising you on the matter.

ANALYSIS


The Commission's advice is limited to the provisions of the Act.  Your question raises two issues under the Act, which are discussed below.

Potential Conflicts of Interest


Effective January 1, 1991, the Legislature enacted statutes which apply conflict-of-interest laws to Legislators which are now enforceable by administrative penalty.  Section 87102.5 prohibits any Legislator from making, participating in making, or otherwise using the Legislator's position to influence certain specified governmental decisions in which the official has a financial interest.  


A "financial interest" requires the existence of three components:  


(1)  An economic interest as set forth in Section 87103 of the Act;  


(2)  Reasonable foreseeability that the governmental decision will have a financial effect on the economic interest; and, 


(3)  The effect on the official's interest will be material.  (Section 87103.)


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * *


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


You stated that you will receive no income from SWAP.  Thus, you will not have an economic interest in SWAP pursuant to Section 87103(c).  


Moreover, where persons donate money to SWAP at your behest, the donations will not be gifts to you provided you have no discretion regarding whether to accept the donation.  (Section 87103(e); Bremberg Advice Letter, No. A-89-445.)  Thus, absent some other disqualifying financial interest as set forth in Section 87103, your involvement with SWAP will not result in conflicts of interest. 

Expenditures as In-Kind Contributions


A contribution is any monetary or nonmonetary payment made for political purposes unless full and adequate consideration is provided in return.  (Section 82015; Regulation 18215.)  A payment is made for political purposes if it is received by or made at the behest of a candidate, unless it is clear from the surrounding circumstances that the payment was received or made for personal purposes unrelated to the candidate's status as a candidate or elected officer.  (Regulation 18215(a)(2).)  A payment is made at the behest of a candidate if it is made in cooperation, consultation, coordination, or concert with the candidate.  (Regulation 18215(b).)


According to your facts, SWAP will be paying the cost to disseminate the letter.  Since you signed the letter, the expenditure made by SWAP to circulate the letter would be at your behest.  Thus, under some circumstances, this expenditure by SWAP could be considered an in-kind contribution to you.


For example, we have previously advised that a crime prevention brochure which included the photograph, name and title of an elected officer and which was to be distributed in the elected officer's district constituted an in-kind contribution to the elected officer.  (Roos Advice Letter, No. A-85-057.)  In addition, where an advertisement was produced at an officeholder's behest which included the officeholder's photograph, name and title, and the officeholder was within three months of the primary election in which he was seeking reelection, we concluded that the payment for the advertisement may have been an in-kind contribution to the officeholder.  (McCarthy Advice Letter, No. A-90-163.)


However, the letter at issue is intended to solicit funds for the nonprofit, not your campaign committee.  Additionally, you will not be on the ballot for election for approximately two years.  Thus, it does not appear that the payment for the circulation of the letter will be made for your own political benefit.  Under these circumstances, the cost of circulating the letter paid by SWAP would not be a contribution.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

