





March 24, 1993

Beverly Whitcomb

Deputy Executive Officer

PL 99-660 Planning Council

1600 Ninth Street, Room 100

Sacramento, CA 95814







Re:  Your Request for Advice








Our File No. A-93-086

Dear Ms. Whitcomb:


This is in response to your request for advice regarding the California Mental Health Planning Council (CMHPC) under the conflict of interest provisions of the Political Reform Act ("the Act".)

QUESTION


You have asked if CMHPC must adopt a conflict of interest code.

CONCLUSION


CMHPC must adopt a conflict of interest code because its members make or participate in the making of governmental decisions.

FACTS


CMHPC was created by Chapter 1374, Statutes of 1992.  That statute provides that CMHPC shall have the powers and authority necessary to carry out the duties imposed upon it, including but not limited to:


...(c) To review program performance in delivering mental 




health services by annually reviewing performance 




outcome data as follows:


(1)
To review and approve the performance outcome 





measures.


(2)
To review the performance of mental health programs 




based on performance outcome data and other reports from 



the State Department of Mental Health and other sources.


(3)
To report findings and recommendations on programs' 


     
performance annually to the Legislature, the State 




Department of Mental Health, and the local boards.


(4)
To identify successful programs for recommendation 




and for consideration of replication in other areas.  As 



data and technology are available, identify programs 




experiencing difficulties.


(d)
When appropriate, make a finding pursuant to Section 




5655 that a county's performance is failing in a 





substantive manner.  The State Department of Mental 




Health shall investigate and review the finding, and 




report the action taken to the Legislature.

          ***


(g)
To make recommendations to the State Department of 




Mental Health on the award of grants to county programs 



to reward and stimulate innovation in providing mental 



health services.

          ***


(m)  To suggest rules, regulations, and standards for the 




administration of this division.


          ***


(o)
To employ administrative, technical, and other personnel 



necessary for the performance of its powers and duties, 



subject to the approval of the Department of Finance.


(p)
(1)
To appoint an executive officer, who shall have 




those powers delegated to him or her by the State 




Planning Council, and who shall perform the duties 




assigned him or her by the State Planning Council in 




accordance with this chapter.


Section 48 of the enabling legislation sunsets the council's duties on January 1, 1995.  However, cleanup legislation being drafted proposes to extend the sunset to January 1, 1996. 

ANALYSIS


Government Code Section 87300 requires every agency to adopt and promulgate a conflict of interest code.  A conflict of interest code is a document which specifically enumerates each of the positions within the agency which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.  For each such enumerated position, the code must set out the specific types of investments, business positions, interests in real property, and sources of income which are reportable.  Reportable interests are those which may foreseeably be affected materially by any decision made or participated in by the designated employee by virtue of his or her position.  (Section 87302).


Commission Regulation 18700 defines what it means to make or participate in the making of government decisions.  Section 18700(b) provides that a public official makes a governmental decision when he or she, acting within the authority of his or office: 


(1)
Votes on a matter;


(2)  Appoints a person;


(3)
Obligates or commits his or her agency to any course of 



action;


(4)
Enters into any contractual agreement on behalf of his 



or her agency;...(Emphasis added.)


The enabling legislation empowers CMHPC to employ personnel necessary for the performance of its duties and to appoint an executive officer.  That authority means that members of CMHPC have the ability to make governmental decisions as defined in 18700(b).  



Additionally, Section 18700(c) provides that a public official participates in the making of governmental decisions when, acting within the authority of his or her position, he or she:


(1)
Negotiates, without significant substantive review, with 


a governmental entity or private person regarding the 




decision; or


(2)
Advises or makes recommendations to the decisionmaker, 


either directly or without significant intervening 




substantive review, by:



(A)
Conducting research or making any investigation 




which requires the exercise of judgment on the part of 



the official or designated employee and the purpose of 



which is to influence the decision; or



(B)
Preparing or presenting any report, analysis or 




opinion, orally or in writing, which requires the 




exercise of judgment on the part of the official or 




designated employee and the purpose of which is to 




influence the decision.


Members of CMHPC will make recommendations to the State Department of Mental Health about the awarding of grants to county programs to reward and stimulate innovation in providing mental health services.  They will also review and approve the performance of mental health programs and report findings and make recommendations which require the exercise of judgment.  Thus, members of CMHPC will be participating in the making of governmental decisions, as defined in 18700(c), and are subject to the disclosure and disqualification provisions of the Act.  


Government Code Section 87303 requires a new agency to submit a proposed conflict of interest code within six months of its coming into existence.  



We are enclosing information which should help you in putting together your code.  If you have questions regarding this process, please feel free to contact me at (916) 322-5662.







Sincerely,







Jeff Marschner







General Counsel







By:  Wayne P. Imberi








Political Reform Consultant

