




April 1, 1993

David M. Kennedy     

Assistant City Attorney, El Centro

Office of City Attorney

1275 Main Street

P.O. Box 2039

El Centro, CA  92244






Re:
Your Request for Advice

Our File No. A-93-096

Dear Mr. Kennedy:


This is in response to your letter requesting advice on behalf of El Centro City Councilmember Gene Brister concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Brister participate in a city council decision concerning the amendment of El Centro's Unreinforced Masonry Bearing Wall Ordinance, where the ordinance will apply to a building owned by Councilmember Brister through a partnership in which he has a one-half ownership interest?

CONCLUSION


Since the ordinance will materially affect a business entity and real property in which the councilmember has an economic interest, the councilmember is prohibited from participating in the decision if the other requirements of the underlying ordinance may be affected.


However, if the consideration of the amendment to shorten the time for compliance with the ordinance can be segregated from any discussion or modification to the underlying ordinance, and the amendment itself will not materially affect the business or property of the councilmember, the councilmember may participate in the decision.

FACTS


The City of El Centro is considering an amendment to the city's Unreinforced Masonry Bearing Wall Ordinance.  Under the current version of the ordinance, 83 buildings in the jurisdiction must be upgraded to meet seismic safety standards within three years.  The proposed amendment would require that the upgrading be completed within two years, rather than three years.


Councilmember Brister owns a building that will be subject to the amended ordinance in a partnership with another individual.  You stated that you estimated that the costs to the partnership of complying with the ordinance would be $70,000.  

ANALYSIS

Economic Interests


The Act was adopted by the voters by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 provides: 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

* * *


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


According to your facts, the councilmember has two different economic interests that may be affected by the decision.  First, the amendment will affect the partnership in which the official is a partner.  Additionally, the official is deemed to have an indirect interest in the real property that is owned by the partnership.  



Consequently, the councilmember is prohibited from making, participating in making, or otherwise using his official position to influence a governmental decision that will foreseeably and materially affect either of these interests.

Foreseeability and Materiality


A.  The Ordinance


Generally, each decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  Thus, we have advised in the past that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a conflict of interest with respect to one component of the decision may still participate as to other components in which the official has no financial interest.  (Joehnck Advice Letter, No. A-92-460.)


Where decisions are severable, the following procedure must be used to permit the official to participate in other decisions: 


1.  The decisions for which the official has a disqualifying financial interest must be segregated from the other decisions; 


2.  The decisions for which the official is disqualified must be considered first, and a final decision reached by the agency without the official's participation; 


3.  Once a decision has been made on the portions for which the official has a disqualifying interest, the official may participate in the subsequent decisions so long as:  (a) those deliberations do not result in a reopening or in any way affect the decision from which the official was disqualified, and (b) those decisions will not have a material financial effect on the official's economic interest.  (Huffaker Advice Letter, No. A-86-343.)


However, under some circumstances a series of decisions may be too interrelated to be considered separately.  (Nord Advice Letter, No. A-82-038; See also, Miller Advice Letter, No. A-82-119.)  For example, if a decision concerning one portion of a project could decide or alter the decision for which the official has a conflict of interest, the official would be disqualified as to both decisions.  (Nord Advice Letter, No. A-82-038.)  Further, where two decisions are alternatives, the decisions are too interlinked to be considered separately.


Thus, if the consideration of the amendment could effectively reverse or alter the result of the decision for which the councilmember has a conflict of interest (the decision to make the structural changes), the councilmember is prohibited from participating in the amendment decision.


You have provided no facts to indicate that the consideration of the amendment is somehow severable from the underlying ordinance.  It would appear that when the amendment is considered, the requirement to make the structural changes may also be modified by the city council.  Thus, the amendment decision would be too interlinked to the ordinance as a whole.  Consequently, if the ordinance as a whole will have a foreseeable and material financial effect on the councilmember, he may not participate in the amendment decision.



You stated that the ordinance requires that the owners of 83 buildings in the city, one owned by the councilmember's partnership, reinforce the building's walls so that the buildings meet structural seismic safety standards within two years.  Based on your facts, the existence of such a requirement will have a foreseeable financial effect on the interests of the councilmember.  If the foreseeable financial effect of the decision is material, the councilmember will be disqualified from participating in the decision.



The Commission has adopted a variety of regulations which set standards to determine whether the foreseeable effect of a decision will be considered material.  (See generally, Regulation 18702 et seq.)  Where an official's interests are directly involved in a decision, generally the official is prohibited from participating in the decision.


Under your facts, both the councilmember's partnership and his real property will not be directly involved in the city council decision.  (See, Regulation 18702.1(a)(3) and (b).)  However, Regulation 18702(a) provides that even if an official's economic interest is not directly involved in a decision, disqualification may still be required if the official's interest is indirectly materially affected.  

