

June 15, 1993

Tony Miller, Chief Deputy 

Office of the Secretary of State

1230 I Street

Sacramento, CA  95814



Re:  Your Request for Informal Assistance




Our File No. I-93-098

Dear Mr. Miller:


This is in response to your request for advice on behalf of the employees of the Office of the Secretary of State under the "ethics" and "revolving door" provisions of the Political Reform Act. Since you are requesting advice on behalf of unidentified staff members, your letter is considered to be a request for informal assistance.  

QUESTION


Is the Secretary of State's consideration of the written communication by a member of the State Bar, permitted under Corporations Code Section 110, considered to be "administrative action" or an "action or proceeding" involving the issuance of a permit, license or grant under the Milton Marks Postgovernmental Employment Restrictions Act?

CONCLUSION


The Secretary of State's consideration of these written communications does not appear to be "administrative action" or an "action or proceeding" involving the issuance of a permit, license or grant because it appears that the Secretary of State has no discretion but to accept corporate filings accompanied by these communications.  However, if the Secretary of State actually considers and weighs the merits of these communications, then this is an "action or proceeding" under the Milton Marks Postgovernmental Employment Restrictions Act.  

FACTS


A senior staff counsel in the Secretary of State's Corporate Division retired on or about March 1, 1993.  He is a recognized  expert in the field of California corporate document filing.


As a private citizen, the retired employee proposes to establish a consulting business for attorneys.  According to a brochure you provided, the retired employee will:  (1) review drafts of corporate documents prior to their execution; (2) advise attorneys as to any problems or defects which might result in rejection of the document; (3) assist in drafting necessary revisions to documents to be filed; (4) review executed complex documents prior to their submission to the Secretary of State.  


If the retired employee believes that the document is acceptable for filing, he will write a letter to the Secretary of State stating that in his opinion the document complies with the law.  The document will be submitted with the opinion letter to the Secretary of State "to assure prompt filing."  


You indicated that you believed this was in the context of Corporations Code 110 which provides that if the Secretary of State determines that an instrument submitted for filing does not conform to law and returns it to the person submitting it, the instrument may be resubmitted accompanied by a written opinion of a member of the State Bar of California to the effect that the specific provision objected to does conform to law and stating the points and authorities upon which the opinion is based.  Section 110 of the Corporations Code provides that the Secretary of State shall rely upon such written opinion in determining whether the instrument conforms to law.


You stated corporate instruments may be anything from simple articles of incorporation to extremely complex documents involving corporate mergers, restatements of articles and certificates of determination relating to issuances of preferred stock.  The proper form and content of the instruments are largely dictated by simple reference to the Corporations Code.  You stated, however, that there are numerous matters subject to the exercise of judgment by trained legal staff and document examiners in terms of compliance with the law and consistency with longstanding interpretations of the law by the Secretary of State.

ANALYSIS

Milton Marks Postgovernmental Employment Restrictions Act


 Section 87406 provides that no designated employee or member of a state administrative agency shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving employment, if the appearance or communication is made for the purpose of influencing administrative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.


1. Advising Clients


The Commission in its Harrison Advice Letter, No. A-92-289, advised that a former agency official could draft proposals on a client's behalf to be submitted to the agency so long as the former employee was not identified in connection with the client's efforts to "influence administrative action."  


Accordingly, the retired employees of the Office of the Secretary of State  would not be prohibited from advising clients on the accuracy of their corporate instruments.  


2.  Appearing


He would, however, be prohibited from providing a written communication to the Secretary of State's office stating that the corporate documents comply with the law, if the filing of corporate instruments was considered "administrative action" or a proceeding involving the issuance of a license, grant or permit under Section 87406.


Corporations Code Section 202 governs the contents of articles of incorporation.  Among other things, that section requires that articles set forth the name of the corporation, the name and address of the corporation's agent, the total number of shares which the corporation is authorized to issue, etc.  The Corporations Code also governs the content of other corporate documents.


Upon receipt of any instrument by the Secretary of State, it must be filed by, and in the office of, the Secretary of State, if it conforms to law.  (Corp. Code Section 110.)  

Should a document fail to include all of the criteria, the Secretary of State can reject the document as to that deficiency only.  The Corporations Code allows for any member of the State Bar to resubmit the rejected document, stating that, in his or her opinion, the provision objected to does conform to law and stating the points and authorities upon which the opinion is based.  The Corporations Code provides that the Secretary of State "shall rely" upon such written opinion in determining whether the instrument conforms to law. 


Implicit in the nature of administration action or the issuance of permits, licenses or other entitlements for use under Section 87406, is that the agency has discretion.  When the act is ministerial, the agency has no discretion.  In fact, we have previously said that when an agency issues permits subject to clear objective criteria as set forth in a statute, ordinance or regulation, the action taken is ministerial in nature and is not administrative action.  (Regulation 18202, Andrus Advice Letter No. A-85-035.)


In the filing of articles of incorporation pursuant to Corporations Code Section 110, it does not appear that the Secretary of State has any discretion when an attorney submits a written opinion disputing a rejected point. 
Accordingly, a written determination submitted by a member of the State Bar in accordance with Corporations Code Section 110 would not be for the purpose of influencing an administrative proceeding involving the issuance of a permit, license or other entitlement for use and is thus permitted under Section 87406. 


Please note, however, that we do not purport to be experts on Corporations Code Section 110 or the actions of the Secretary of State in its handling of corporate filings.  Therefore, if the Secretary of State actually considers the merits of the written communication filed pursuant to Corporations Code Section 110, or has discretion with respect to it, we believe this is more than a ministerial act and Section 87406 would prohibit this practice.

Traditional Revolving Door


The Act also imposes a lifetime restriction with respect to any judicial, quasi-judicial or other proceeding in which any employee participated and in which the State of California is a party or has a direct and substantial interest.  (Section 87401; Section 87402.)  These provisions also prohibit aiding, advising, counseling, consulting or assisting in representing any other person in these proceedings.  


Section 87400(c) defines "judicial, quasi-judicial or other proceeding" as: 


[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.

 
Accordingly, no former employee of the Secretary of State may appear before or communicate with the Office of the Secretary of State, with the intent to influence a judicial, quasi-judicial or other proceeding where the proceeding is one in which the former employee participated; and the state is a party or has a direct and substantial interest.


You have not provided examples of specific proceedings to anable us to apply this provision, so we can only provide these as general guidelines.


I trust this has responded to your question.  If you have any other questions, please feel free to contact the Commission's Legal Division at (9l6) 322-5901.



Sincerely,



Jeff Marschner



General Counsel



By:  Jeanette E. Turvill




Political Reform Consultant




Legal Division

JM/JET/jt

