




April 12, 1993

Peter A. Bagatelos

Law Offices of Bagatelos & Fadem

601 California Street

Suite 1801

San Francisco, CA 94108






Re:  Your Request for Advice







Our File No. A-93-104

Dear Mr. Bagatelos:


This is in response to your letter requesting advice on behalf of former State Superintendent of Public Instruction, Bill Honig, and his controlled campaign committees regarding their duties under various provisions of the Political Reform Act (the "Act").  This letter shall, in part, confirm advice provided to you during our telephone call of February 22, 1993.


Mr. Honig has three controlled committees:


(1)  Friends of Bill Honig (I.D. No. 871352), which is his officeholder account for his most recent term of office as state superintendent ("Friends");


(2)  Bill Honig--Californians for Better Education (I.D. No. 810052), relating to a prior term of office ("CBE"); and


(3)  Bill Honig for a Better California (I.D. No. 871351), a committee organized to support and oppose ballot measures ("ABC").


CBE currently has no cash or other assets, and some very stale outstanding loans owed to contributors who the committee believes have no expectation of repayment.  ABC has cash assets, some liabilities which are less than the cash assets, and no other assets.  The Friends account has cash assets, liabilities in excess of cash assets, and various other assets (mostly office equipment and supplies) having a value of $5,000 or less.  


Bill Honig was recently convicted of violating Government Code \ 1090.  His sentencing was held on February 24, 1993, when the judgment of the court was rendered.  His office thereupon was deemed vacant, and Mr. Honig was put on probation, sentenced to perform community service hours, fined $10,000, and ordered (subject to further hearing) to pay restitution of $341,000.  These fines, penalties and judgments are subject to an appeal.  

QUESTION 1.


As a ballot measure committee, would ABC continue to be a committee controlled by Mr. Honig past his sentencing date and removal from office?

CONCLUSION 1.


As long as Mr. Honig remains a candidate, as defined by Section 82007, ABC remains a candidate controlled ballot measure committee.  Section 82007 states, in pertinent part, that an individual who becomes a candidate retains his status as a candidate until such time as that status is terminated pursuant to Section 84214.  Thus, when Mr. Honig terminates his status as a candidate by terminating both of his campaign committees (i.e., Friends and CBE), then the ABC committee would no longer be considered a committee controlled by a candidate, namely, Mr. Honig.  At that time, ABC would be required to file an amended Statement of Organization (Form 410) to reflect that change.

QUESTION 2.


Are the Friends and/or CBE committees required to be terminated now that Mr. Honig no longer is an officeholder?

CONCLUSION 2.


The Act does not require a defeated candidate or former officeholder to terminate his or her campaign committee(s).  Such campaign committees can continue in existence for purposes of raising funds to pay outstanding campaign debts or elected officer's expenses, although the funds held by those committees would become "surplus" and subject to certain restrictions.  (Section 89519(a).)  


Pursuant to Section 89519, surplus campaign funds may be used to pay the following expenses:


(1)  Expenses existing at the time of leaving office (Section 89519(a));


(2)  Continuing expenses related to assisting the committee in the performance of its administrative functions, such as fundraising and bookkeeping services (Section 89519(f)); 


(3)  Continuing expenses related to a candidate or elected officer's litigation, such as legal fees and expenses incurred after sentencing, including costs of an appeal (Section 89519(f)); and


(4)  Fines, penalties, judgments, or settlement arising out of a candidate's or elected officer's litigation (Section 89519(a)).


In the event Mr. Honig is ordered to pay any fines, penalties, judgments (including restitution), or settlement arising out of his case, these expenses may be paid out of the Friends account.  The Commission has previously advised that surplus campaign funds may be used for this purpose.  (Waters Advice Letter, No. A-92-346.)  Fines, penalties, judgments, or settlements imposed on a candidate or elected officer which arise out of litigation for which campaign funds may be used to pay attorney's fees are considered outstanding campaign debts.

QUESTION 3.


According to the Act, campaign funds under Mr. Honig's control are considered surplus funds upon his leaving office.  Does this mean Mr. Honig's campaign committees are required to liquidate their assets or may these assets be transferred to the ABC ballot measure committee?

CONCLUSION 3.


Mr. Honig's campaign committees (Friends and CBE) are not required to liquidate their assets once Mr. Honig no longer holds elective office.  However, once a committee's campaign funds are considered "surplus," the personal use provisions of the Act prohibit transfers of campaign funds between a candidate's own committees.  (Section 89519(e).)  Thus, Mr. Honig may only transfer campaign funds to his ballot measure committee (ABC) and not to his campaign committees (Friends and CBE).  (Section 89519(e).)

QUESTION 4.


May Mr. Honig terminate the CBE committee if the committee has no funds or assets, has outstanding loans, and has no ability to otherwise discharge such loans?  Would the Commission's answer be different if the Friends committee continues to raise funds to pay for its outstanding obligations, as well as for continuing obligations related to its administrative functions and continuing litigation costs?

CONCLUSION 4.


Regulation 18404 sets forth the criteria that govern the circumstances under which a candidate may terminate his status as a candidate and the committee treasurer may terminate the committee's status as a committee.  One of these factors is that the candidate or committee has declared that it has no intention or ability to discharge all of its debts, loans received and other obligations.  (Regulation 18404(b)(2).)  Since Mr. Honig has the ability to raise funds to pay CBE's outstanding debt and has campaign funds available in the Friends committee, this factor is not met.  (Peifer Advice Letter, No. A-90-157.)  Thus, CBE cannot be terminated until the outstanding debt is transferred from CBE to Friends, or the contributors who made the CBE loans forgive their loans.

QUESTION 5.


Now that Mr. Honig is no longer a public official, may he receive personal donations?  If so, would he be required to report these donations as either gifts or campaign contributions?  Would the Commission's answer be different if the donation is either intended by the donor to be used, or actually is used after receipt by Mr. Honig at his discretion, for litigation related costs, penalties, fines, and judgments?

CONCLUSION 5.


The donations you describe are related to Mr. Honig's candidacy in that they are payments to assist Mr. Honig in defraying his legal fees and litigation related costs, including fines incurred as a result of his official acts and during his candidacy.  Thus, the Commission would characterize these donations as contributions to Mr. Honig.  (Regulation 18215(a)(2).)  The Commission has previously addressed this issue in the Johnson Opinion.  We advised Assemblymember Pringle that payments received by a candidate or officeholder for the purpose of paying attorney's fees and fines incurred in connection with the candidate's or officer's official duties have generally been considered contributions.  (See, In re Johnson (1989) 12 FPPC Ops. 1.) 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
Deanne Stone


Senior Commission Counsel
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