May 14, 1993

Frederick G. Solely

Deputy City Attorney

City of Vallejo

P. O. Box 3068

Vallejo, California  94590






 Re:  Your Request for Advice







 Our File No. A-93-107

Dear Mr. Solely:


This is in reply to your request for advice concerning the duties of Vallejo Planning Commissioners Janet Capello, Richard D. Evans, Thomas R. Egidio, Verna E. Mustico and Betty Walker under the conflict of interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


 1.  Does the Act restrict Commissioners Capello, Evans, Egidio, Mustico or Walker in their participation in the following planning commission decisions?


 a.  Adoption of a Negative Declaration concerning proposed land use designation and zoning changes for the St. Vincent's Hill, Vallejo Heights and Washington Park Neighborhoods.


 b.  Changes in the land use designations and zoning for the Washington Park neighborhood?


 c.  Changes in the land use designations and zoning for the St. Vincent's Hill neighborhood?


 d.  Changes in the land use designations and zoning for the Vallejo Heights neighborhood?


2.
May commissioners who are disqualified from voting to approve or disapprove, in one vote, all of the decisions listed in Question 1 above nevertheless vote on those specific decisions for which they are not disqualified?  If commissioners are permitted to vote on those specific decisions for which they are not disqualified, is there any particular order in which the voting must be done?


3.
For those planning commissioners listed above who are real estate brokers/agents, is a person they are currently representing under contract in the prospective sale or purchase of real property considered a source of income to them under the Act if no commission has been received by the broker/agent-commissioner prior to the government decision?


4.
What effort must these commissioners make to ascertain whether they have disqualifiable sources of income which may be affected by the government decisions listed in Question 1 above?


5.
If, due to conflict of interest disqualifications under the Act, the planning commission will not have the minimum number of four members necessary for the commission to take action, will the rule of "legally required participation" apply, and if so, how?  Is the Vallejo City Council an alternative source by which these decisions can be made, thereby prohibiting application of the rule of "legally required participation" to the planning commission for the purpose of making these decisions?

CONCLUSIONS

Questions 1 and 2.


If decisions "a" through "d" as set forth in Question 1 are to be decided on the basis of one vote that either approves or disapproves them all, then a planning commissioner who has any conflict of interest as set forth in the Summary of Potential Conflicts of Interest (see Attachment 1 to this letter) may not make, participate in making or use his or her official position to influence the planning commission's decisions.  


If, on the other hand, decisions "a" through "d" as set forth in Question 1 are segmented, that is, the negative declaration, land use designation changes and zoning changes are decided separately for each of the three neighborhoods, then a planning commissioner who has a conflict of interest relating to the decisions relating to that neighborhood only as set forth in the Summary of Potential Conflicts of Interest (see Attachment 1 to this letter) may not make, participate in making or use his or her official position to influence the planning commission's vote on decisions concerning that neighborhood.  


In stating this conclusion, we assume that a vote concerning one neighborhood will not have an effect on the decisions concerning the other neighborhoods.  On that basis, the particular order in which these decisions are made will not alter our analysis.

Question 3


For those planning commissioners who are real estate brokers/agents, the following persons are considered to be their sources of income:


(a)  Persons from whom they have actually received commission income of $250 or more during the 12-month period before the applicable government decision, and


(b)  Promised income from persons whom they represent in a sale that is pending (i.e. the sale is in escrow) at the time of the applicable government decision and from whom they will receive commission income of $250 or more.

Question 4


An official cannot participate in a government decision which will have a reasonably foreseeable material financial effect on his or her source of income of $250 or more, of whom the official knows or has reason to know, during the 12-month period prior to the decision.  If the small business owned (wholly, partially, or by the spouse) by a planning commissioner has records for the 12 month period prior to the decision which contain:  (a) the name of a source of income to the business, (b) the amount of income paid to the business, and (c) the source of income's address, then, the commissioner will have reason to know if any of those persons are sources of income to him or her.

Question 5


If, due to conflict of interest disqualifications under the Act, the planning commission will not have the minimum number of four members necessary to take action and there is no alternative way for the city to make these decisions, the rule of "legally required participation" will apply and permit the commission to act.  However, only the number of disqualified members that is necessary to achieve the quorum of four may be requalified to participate in these actions.  These requalified members should be selected at random and make certain disclosures on the record prior to their participation.  (See the discussion below for details of this procedure.)


The rule of "legally required participation" will not apply if the City of Vallejo, under its existing law, can legally make these decisions without participation by the planning commission.  We believe that your office is in the best position to make this determination and we thus offer no opinion on this specific issue.

FACTS


The City of Vallejo is a Charter City, with a population of approximately 109,000.  The City of Vallejo's Planning Commission consists of seven members appointed by the city council for four years.  A quorum is four or more members of the commission.  The affirmative vote of at least four members is necessary to adopt any resolution or motion.  Any question on which the vote is tied is lost.  In the event of a tie vote, the presiding officer or any commissioner may request the secretary to carry over the item to the next regular meeting where a full Commission will be present.


The Planning Commission of the City of Vallejo is considering General Plan Amendment #1055 and Zoning Map Amendment #1057 (Consideration of Possible Changes in the Land Use Map Designations and the Zoning Classifications for Approximately 2,500 Properties Located in the Washington Park, St. Vincent's Hill, and Vallejo Heights Neighborhoods).  The planning department staff report describes the project as "Consideration of possible changes in the Land Use Map designations and the Zoning classifications for properties located in the Washington Park, St. Vincent's Hill, and Vallejo Heights neighborhoods.  In general, large multifamily projects and properties where the predominant surrounding developments are multifamily in nature, Medium Density and High Density Zoning being recommended; projects that were developed under the PUD ordinance, which no longer exists, are being recommended for rezoning to PDR (the current equivalent); and the other residential areas are being recommended for Low Density Residential Zoning."


The changes proposed by staff will significantly decrease the number of units that can be added to these neighborhoods, and will significantly increase the number of nonconforming units.  A nonconforming use will still be a legal use.  For example, a parcel with a four-plex is rezoned from medium density residential to low density residential.  The use of the property becomes nonconforming with the zoning ordinance, but it is still lawful to have four rental units.  With regard to future development of the property, the owner would be limited to constructing one unit per lot.  Regardless of whether or not the proposed changes are approved, staff expects most of the future development will likely occur on the 152 vacant parcels in the three neighborhoods.  (20 in Washington Park, 32 in St. Vincent's Hill and 100 in Vallejo Heights)  If the proposed changes are approved, most of the vacant parcels will be rezoned from high or medium density residential to low density residential (one unit per lot).


The Planning Department Staff is making the following recommendation to the Planning Commission:


"1.
Recommend that the City Council ADOPT the Proposed Negative Declaration . . . ; and


2.
Recommend that the City Council APPROVE the proposed changes to the Land Use Map of the General Plan for the Washington Park neighborhood area (Map Amendment #1055-A);


3.
Recommend that the City Council APPROVE the proposed changes to the Zoning Map for the Washington Park neighborhood area (Zoning Map Amendment #1057-A);


4.
Recommend that the City Council APPROVE the proposed changes to the Land Use Map of the General Plan for the St. Vincent's Hill neighborhood area (Map Amendment #1055-B);


5.
Recommend that the City Council APPROVE the proposed changes to the Zoning Map for the St. Vincent's Hill neighborhood area (Zoning Map Amendment #1057-B);


6.
Recommend that the City Council APPROVE the proposed changes to the Land Use Map of the General Plan for the Vallejo Heights neighborhood area (Map Amendment #1055-C);


7.
Recommend that the City Council APPROVE the proposed changes to the Zoning Map for the Vallejo Heights neighborhood area (Zoning Map Amendment #1057-C)."


The process for amending the general plan is governed by Chapter 17.04 of the Vallejo Municipal Code.  Under Chapter 17.04, a public hearing is held before the planning commission concerning the proposed amendment.  Vallejo Municipal Code \17.04.020 provides:  "The approval by the planning commission of the general plan or any part or element thereof, or any amendment. . . thereof, shall be by resolution of the commission carried by the affirmative vote of not less that a majority of its total voting members."  Upon approval by the planning commission the amendment is transmitted to the city council, where another public hearing is held.  It is the city council which adopts or does not adopt the amendment to the general plan.


The process for amending the zoning ordinance is governed by Chapter 16.86 of the Vallejo Municipal Code.  Under Chapter 16.86, a public hearing is held before the planning commission concerning the proposed amendment.  Vallejo Municipal Code \16.86.050F provides:  "Within ninety days after the planning commission public hearing, it shall file a report with the city council which shall include:


1.
A statement of findings that the petition or resolution of intention is, or is not consistent with the general plan of the city; and

