SUPERSEDED BY 18702.1 (a)(4)

June 4, 1993

Honorable Kathy Starett

Councilmember, City of Calimesa

35073 Buena Mesa

Calimesa, CA  92320

Re:
Your Request for Advice

Our File No. A‑93‑108

Dear Councilmember Starett:

This is in response to your letter requesting advice regarding your responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  Do you have a conflict of interest with respect to city council decisions regarding two development projects, by virtue of your former role in ongoing litigation against the city to halt one of the development projects?

2.  Do you have a conflict of interest with respect to city council decisions regarding two development projects that are located within 2,500 feet of your residence?

CONCLUSIONS

1.  As a plaintiff in litigation against the city you have a conflict of interest in litigation decisions of the city that may affect your ability to recover attorney fees and court costs.  

However, so long as the decisions regarding the two proposed development projects will not result in your personal expenses, income, assets or liabilities increasing or decreasing by $250 or more, you will not be prohibited from participating in the decisions by virtue of your role in the litigation.

 However, the Commission's advice is limited to the provisions of the Political Reform Act.  The Commission has no jurisdiction over other conflict‑of‑interest laws that may restrict your participation.  

2.  Because you own real property within 2,500 feet of the two projects, you will still be prohibited from participating in decisions concerning the two proposed development projects if the decisions will affect the fair market value of your real property by $10,000 or more, unless the effect of the decision is indistinguishable from its effect on the public generally.

FACTS

You are a councilmember of the Calimesa City Council.  The city council will be considering two proposed developments in the jurisdiction.  The developments are planned for a hillside area in Calimesa and would entail the filling of ravines and grading and denuding of slopes in the area.

In 1991, a writ of mandate was filed against the city by an organization, Conserve Rural Calimesa, of which you are a member.  
In December of 1992, the Riverside County Court denied the writ of mandate and Conserve Rural Calimesa has appealed and is seeking legal fees and court costs.  

Subsequently, the second development project was introduced and was approved by the city council conditioned on the legal status of the first project.  A second writ of mandate was filed.  You stated that you are a party in both the writs.  However, you have been released from all claims, demands, and liens for attorney fees and costs associated with both actions.

Additionally, you stated in our telephone conversation of May 3, 1993, that your personal residence is within 2,500 feet of both projects.  However, you also stated in our telephone conversation of May 24, 1993, that since Calimesa is a small community, approximately 25 percent of the community is within 2,500 feet of the projects, and 80 percent of the population is within 3 square miles of the project.

You have asked whether you have a conflict of interest by virtue of your role in the legal challenges as well as your real property interests.

ANALYSIS

The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this purpose, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  As a city councilmember of the City of Calimesa, you are a public official under the Act.  (Section 82048.)  Consequently, you may not participate in any decision which will have a foreseeable and material financial effect on your own economic interests.  

Section 87103 sets forth economic interests which are potentially disqualifying financial interests under the Act:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

* * *

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

Section 87103(b)

An economic interest becomes a disqualifying financial interest with respect to any decision which will have a foreseeable, material financial effect on the economic interest which is distinguishable from the decision's effect on the public generally.  Additionally, a decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, the official is considered to have a disqualifying financial interest in the decision.

The Lawsuits

Governmental decisions may be disqualifying where the decision will result in your personal expenses, income, assets, or liabilities increasing or decreasing by $250.  (Regulation 18702.1(a)(4); Erickson Advice Letter, No. A‑92‑489; Holland Advice Letter, No. A‑86‑092.)  For example, you would have a conflict of interest regarding a decision which would foreseeably affect your ability to receive $250 or more in attorney fees or costs.  

According to your facts, while you were a party to the filing of writs of mandate regarding both projects, you have been removed from any financial responsibility for the actions, and you stated that you would not be financially affected by the outcome in the litigation.  

Thus, decisions of the city council pertaining to the development of property in the jurisdiction and the lawsuit would not appear to affect your personal expenses, income, assets, or liabilities by $250.  So long as the decisions will not foreseeably affect your ability to receive $250 or more in attorney fees or costs from the city, or any other economic interest of yours as discussed below, you may participate in the decisions.

Real Property

Your personal residence also constitutes an economic interest that may be materially affected by the projects.  Commission regulations provide differing standards of materiality depending on the nature of the economic interest and whether the economic  interest is directly or indirectly involved in the decision.  

Since your real property will be indirectly affected because of its proximity to the proposed developments, Regulation 18702.3 provides the applicable standard.  Regulation 18702.3(a) provides that the effect of a decision on real property in which an official has an economic interest is material if:

(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B) Will affect the rental value of the property by $1,000 or more per 12 month period.

Your residence is within 2,500 feet of the proposed developments.  Consequently, you may only participate in the development decisions if the developments will not foreseeably increase or decrease the fair market value of your real property by $10,000 or more.  (Regulation 18702.3(a)(3)(A).)

Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on your real property.

1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

3.  [W]hether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

The Commission cannot determine whether there will be a material financial effect on your property.  We must leave this factual determination to you.  However, we have advised that if a reasonable assessment of the financial impact on the official's property caused by the decision is made, and if the person performing the appraisal was qualified to make such a determination and concluded the effect would not be material, the official's reliance in voting will be considered a good faith effort to assess the materiality of the pending decisions.  (Stone Advice Letter, No. A‑92‑133a.)

1.  The "Public Generally" Exception

For the "public generally" exception of Regulation 18703 to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703.)  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  

According to your facts, 25 percent of the population is within a radius of approximately the same distance from the projects as you are.  You also stated that 80 percent of the population of the city is within a three‑mile radius of the projects.  

We have in the past advised that approximately 20 percent of the population would be considered a significant segment.  Based on your facts, a significant segment of the population is situated  approximately within 2,500 feet of the projects.  (See, Scher Advice Letter, No. A‑88‑479; Flynn Advice Letter, No. I‑88‑430.)  We have no facts to indicate that the projects will affect your residence in an unusual manner.  Consequently, the "public generally" exception would apply.  

I trust that this answers your questions.  If you have any further questions regarding this matter, please feel free to contact this office at (916) 322‑5901.\

Sincerely,

Jeff Marschner

General Counsel

By:
John W. Wallace

Counsel, Legal Division

