




March 31, 1993

Thomas J. Harron

Otay Water District

10595 Jamacha Blvd.

Spring Valley, CA  91977






Re:
Your Request for Advice

Our File No. A-93-110

Dear Mr. Harron:


This is in response to your letter requesting advice on behalf of Otay Water District Board of Directors member Eugene Haden, regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Director Haden participate in the Otay Water District's decision to add a surcharge on water rates that will apply to water users in a subarea of the district containing 20 percent of the population of the jurisdiction, including the director's residence and a second home by which he receives rental income?

CONCLUSION


So long as the effect of the decision on the director's interests is not distinguishable from the effect of the decision on the population of the subarea as a whole, the "public generally" exception applies and the director may participate in the surcharge decision. 

FACTS


The Otay Water District is considering adding a surcharge on water rates charged in a portion of the district.  The new surcharge will be two cents per unit (a unit is 748 gallons of water).  The amount of the surcharge will increase to eight cents per unit by the year 2013.


The new surcharge will be imposed in only one subarea of the district, and revenues raised will be used to improve existing facilities within the subarea, such as the water storage capability in the area.  The subarea (one of five subareas in the district) is composed of approximately 20 percent of the population of the district.  You stated that the subarea is mostly residential with some commercial property within it.  The district's population is approximately 100,000 persons.


Director Haden owns his residence and a second parcel in the district.  Both properties are within the subarea that will be subject to the new surcharge.  The second parcel is occupied by a lessee who will pay the water rates and will pay the new surcharge.  

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:



(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


Consequently, Director Haden may not participate in any decision that will have a foreseeable material financial effect on his real property interests.  


According to your facts, the decision before the board of directors is whether to impose a surcharge on some of the water users in the jurisdiction.  Regulation 18702.1(a)(3)(C) provides that decisions involving the imposition, repeal or modification of any taxes or fees assessed or imposed on the official's real property is considered to materially affect the official's real property interest.


You have asked whether, despite the conflict of interest, the director may participate in the decision by virtue of the "public generally" exception of the Act.  An official with a financial interest in a decision may still participate in the decision if the effect on the official's interest is not distinguishable from the effect on the public generally.  (Regulation 18703; In re Legan (1985) 9 FPPC Ops. 1.)  


Thus, for the "public generally" exception to apply to your facts, a decision must have an effect on a significant segment of the population of the district that is substantially similar to the effect on the director's interests.


You stated that one subarea in the water district would be subject to the surcharge, and that the subarea contains approximately 20 percent of the population of the district as a whole.  We have advised in the past that decisions that will affect 20 percent of the population of a jurisdiction is a significant segment of the public generally.  (Hechtman Advice Letter, No. A-92-469.)


Additionally, you stated that the official will be required to pay the surcharge on his own residence, and that the surcharge on the real property held as rental property will be paid by the renter.  You also stated that the 20 percent affected by the surcharge will be primarily residential users.  You also noted in our telephone conversation of March 25, 1993, that the intended improvements would be to facilities that serve the entire subarea of the district, such as increasing water storage capabilities.  


Based on these facts, it appears that the effect on the director's interest will be substantially the same as the effect on the 20 percent subject to the surcharge. 


Consequently, since the effect of the decision on the director's interests is not distinguishable from the effect on a significant segment of the public generally, the director may participate in the surcharge decision.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

