




April 29, 1993

Alan R. Burns

City Attorney

City of Fountain Valley

10200 Slater Avenue

Fountain Valley, CA  92708






Re:
Your Request for Advice

Our File No. A-93-111

Dear Mr. Burns:


This is in response to your letter requesting advice on behalf of Councilmember Scott concerning his disclosure obligations under the Political Reform Act (the "Act").   

QUESTION


What are the disclosure obligations, if any, of Councilmember Scott with respect to an event being held by the Fountain Valley Chamber of Commerce to recognize the mayor and city council for their contributions to city activities and events?

CONCLUSION


The Chamber of Commerce event which is being held to recognize the mayor and city council for their contributions to city activities and events is a testimonial dinner or similar event honoring the public officials.  Thus, a ticket given to Councilmember Scott to attend the event is a reportable gift.  The value of the gift is the official's pro rata share of the cost of the event, plus the value of any specific tangible gift that is presented to the official at the event.  However, a ticket to the event provided to the councilmember's spouse to attend the event is not a gift to the official unless the official controls the use of the gift.  

FACTS


The Fountain Valley Chamber of Commerce sponsors a "Mayor's Ball" each year.  The Chamber of Commerce is a nonprofit corporation which promotes business within the city.  The purpose of the Mayor's Ball is to recognize the mayor and city council for their contributions to city activities and events.    


The Mayor's Ball involves a dinner and dance.  The mayor and city councilmembers are recognized during the evening and they traditionally lead the dance.  Other attendees include chamber members, local officials, former councilmembers, families of existing councilmembers, city staff, and other involved persons in the community.


Tickets are given to the councilmember and spouse by the Chamber of Commerce.  Other individuals attending the event  purchase their tickets.  The price of the ticket represents the cost of the event.  It is estimated that if the event draws 200 persons, the price of the event will be $53 per ticket.

ANALYSIS


Under the Act, every public official must disclose all of the official's economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  As a councilmember of the City of Fountain Valley, Councilmember Scott is a public official under the Act and, consequently, is required to disclose gifts of over $50 in value. (Sections 82048 and 87207(a)(1).)


You have asked specifically about the councilmember's disclosure obligations with respect to the Mayor's Ball which is being held to recognize the mayor and city council for their contributions to city activities and events.  Section 82028 provides in relevant part:


"Gift" means...any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


Regulation 18946.2 (formerly Regulation 18726.4) provides:


When an official is honored at a testimonial dinner or similar event, of which campaign fundraising for the official is not a purpose and at which event such fundraising does not occur, the value received by the official is his or her pro rata share of the cost of the event, plus the value of any specific tangible gift that is presented to the official at the event, and that is not excluded from the definition of "gift" by Government Code Section 82028.


Regulation 18726.7 provides in relevant part:


Passes or tickets which provide admission or access to facilities, goods or services, or other tangible or intangible benefits (including passes to motion picture theaters, amusement parks, parking facilities, country clubs, and similar places or events, but not including travel or lodging), which are provided to an agency official are not gifts to the official whenever (a), (b), (c), or (d), or (e) applies:




     * * * *


(d)  The tickets or passes are provided to the agency official for use by the official and his or her spouse and immediate family because the official has an official or ceremonial role or function to perform on behalf of the agency at the event in question.







(Emphasis added.)


Regulation 18946.2 describes the value to be placed on testimonial dinners and similar events at which officials are honored.  For example, we have advised that when a bureau chief of the Department of Consumer Affairs was honored as "man of the year" by the California State Electronic Association, an organization of businesses regulated by the Department of Consumer Affairs, the dinner was a testimonial dinner.  (Hayes Advice Letter, No. A-90-342.)  We have also advised that when public officials retire, events held in their honor are testimonial dinners.  (Knox Advice Letter, No. A-78-05-009; McManus Advice Letter, No. 77-03-263.)    


On the other hand, the underlying purpose for Regulation 18726.7 is to exempt officials from reporting obligations where what the officials receive is analogous to reimbursement for expenses or per diem from a state or local government agency, items which are not reportable.  (Section 82030(b)(2).)  Thus, subdivision (d) of Regulation 18726.7 relating to an "official or ceremonial role or function" has generally been applied where public officials have participated in ceremonial functions while on official business.  


In the Raye Advice Letter, No. A-87-091, for example, we advised that when an official travels on official state business to a foreign nation, the official may be expected to attend certain ceremonial state functions.  The exception applied to free meals received by the Governor and his staff at ceremonial dinners hosted by the Japanese government, but did not apply to meals provided by Japanese business entities, nor to routine meals provided by the government.  Also, in the Imbrecht Advice Letter, No. A-83-175, we advised that an event sponsored by the Oxygenated Fuels Association so that appropriate representatives of the California Energy Commission and the Air Resources Board would attend to speak and formally accept the first methanol bus for the state's fleet was a ceremony.


Based on the facts you have provided, it appears that the Mayor's Ball sponsored by the Fountain Valley Chamber of Commerce is not an official or ceremonial function to be performed by the officials on behalf of their agency.  Although the officials perform the traditional role of leading the dance, the purpose of the event is to recognize the mayor and city council for their contributions to city activities and events, and therefore, it is a testimonial dinner or similar event honoring the officials.  Thus, the dinner itself and any other payment to the councilmember, to the extent that consideration of equal or greater value is not provided, creates disclosure obligations on the councilmember's part.


The value of the gift to be received by Councilmember Scott is the official's pro rata share of the cost of the event, plus the value of any specific tangible gift that is presented to the official at the event, and that is not excluded from the definition of "gift" by Government Code Section 82028.  (Regulation 18946.2.) 


However, pursuant to Regulation 18726.2, a gift to a family member such as a dinner is not attributed to the official unless the official controls the gift, uses it, or receives a benefit from the gift.  (Urch Advice Letter, No. A-91-242.)  Thus, a ticket to the event provided to the councilmember's spouse to attend the event is not a gift to the official unless the official controls the use of the gift.  


Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner






General Counsel






By:  Luisa Menchaca







Counsel, Legal Division

