

April 21, 1993

James C. Watson, President

Koll International

4343 Von Karman Avenue

Newport Beach, CA  92660



Re:  Your Request for Advice




Our File No. A-93-112

Dear Mr. Watson:


This is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act.

This letter will also serve to confirm telephone advice given to you on April 13 by Deanne Stone of our staff.

QUESTION


Will a joint venture agreement between the Koll Company and several horse racing associations prohibit you, as a member of the California Horse Racing Board, from participating in decisions affecting racing associations?

CONCLUSION


A joint venture agreement between the Koll Company and horse racing associations will not prohibit you from participating in decisions affecting the racing associations.  

FACTS


You are a member of the California Horse Racing Board.  In addition, you are the President of Koll International, a commercial real estate entity.  You have a 45 percent ownership interest in Koll International.  One of the partners in Koll International, the Koll Company, has been approached by the owners of large race tracks in California to participate in a joint venture partnership to develop a shopping center.  The Koll Company would be the owner of a shopping center to be developed on property owned by a racing association.  In addition, Koll Construction, the wholly-owned subsidiary of Koll Company, may  act a general contractor on the construction of such shopping center.


You stated in your letter that Koll International would have no ownership, no management responsibility or authority, and no involvement of any nature in the joint venture relationships.


Diana of your staff indicated in an April 7, 1993 telephone conversation that Koll Company holds a 20 percent partnership interest in Koll International.  She also indicated that you have no management control or authority in the Koll Company.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




(Section 87103)


Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on you, or on a member of your immediate family, or on any of your economic interests specified in Section 87103 above.


The term "investment" as used in Section 87103(a) above means any financial interest in or security issued by a business entity, including but not limited to ...any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity owns real property within the jurisdiction or does business, or plans to do business in the jurisdiction.  (Section 82034.)


The term "parent, subsidiary or otherwise related business entity" is defined by Commission regulations.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.  (Regulation 18236(a).)  You have a 45 percent interest in Koll International.  The Koll Company holds a 20 percent interest.  A parent-subsidiary relationship does not exist.


An entity is an otherwise related business entity when any one of the following three tests is met:


(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, the following factors are considered:


(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis; 


(D)  There is otherwise a regular and close working relationship between the entities; or


(3)  A controlling owner (51 percent or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.






(Regulation 18236(b))


Since you have no management control or authority over the Koll Company, the first test is not met.  We do not have information as to whether Koll International and the Koll Company  share the use of the same offices or employees, or share activities, resources or personnel on a regular basis, have commingled funds or assets or otherwise have a regular and close working relationship.  So long as this is not the case, then the second test has not been met.  We have already established that no controlling owner of Koll International is a controlling owner of the Koll Company.  The third test has not been met.


Thus, it appears that the Koll Company would not be an otherwise related business entity of Koll International.  


However, our analysis does not end with a discussion of Regulation 18236.  The Commission in In re Nord (8 FPPC Ops. 6, copy enclosed) held that a limited partner had an investment in the general partners of a partnership since the general partners "have full control over the management of the firm [and are] personally responsible for the debts and obligations of the firm.   The Commission held this also applies in the case of ordinary partnerships.  Thus, you do have an economic interest in the Koll Company.  You would be prohibited from participating in governmental decisions which have a material financial effect on the Koll Company.


However, should the Koll Company or its subsidiaries enter into a joint venture agreement with horse racing associations, you would not be prohibited from participating in decisions affecting the racing associations unless those decisions also affect the Koll Company.  Your economic interest is in the Koll Company (including Don Koll), not with the racing associations.  (Nimmo Advice Letter No. A-93-041.)  


I trust this answers your questions.  If we can be of further assistance, please feel free to contact the Commission's Legal Division at (9l6) 322-5901.


Sincerely,


Jeff Marschner


General Counsel


By:  Jeanette E. Turvill

