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April 12, 1993

Robert E. Leidigh

Law Offices of Olson, Hagel,

  Fong, Leidigh, Waters & Fishburn

300 Capitol Mall, Suite 350

Sacramento, CA 95814

Re:  Your Request for Advice

Our File No. I‑93‑130

Dear Mr. Leidigh:

You have requested advice on behalf of the City of Hawthorne and Hawthorne City Councilmembers David York and Charles Bookhammer and Mayor George Steven Andersen regarding their duties under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Specifically, you have asked whether the rule of "legally required participation" may be invoked to "bring back" a sufficient number of city officials to make decisions regarding the acquisition of property through condemnation.

The information you have provided is insufficient to enable us to answer your question at this time.  Reference to the enforcement proceeding (FPPC No. 92/731) revealed that Mayor Andersen and City Councilmembers York and Bookhammer apparently violated the conflict of interest provisions of the Act in connection with this matter that is the subject of your inquiry.  In pertinent part, the Commission's case was closed with a warning letter to these city officials because the owner of the property subject to the condemnation proceeding, Mr. Del Valle, was already pursuing a private civil action under the Act (City of Hawthorne v. Paul Del Valle), and the decision which was the subject of the conflict of interest (adoption of Resolution No. 5974) had been invalidated by the trial court.  (A copy of the Case Closure Memorandum, including the Disposition Sheet and Warning Letters to Respondents is enclosed herein.)  

In connection with this pending private civil action, the trial court issued on December 24, 1992 an Order of Conditional Dismissal which contained the following orders:

1)  The City of Hawthorne did not have the right to acquire by eminent domain any of Mr. Del Valle's property described in Resolution No. 5974;

2)  The City of Hawthorne could, if it elected, adopt a new resolution of necessity; however, in so doing, no public official of the City of Hawthorne could participate in any decision similar to that contained in Resolution No. 5974 if such official had a conflict of interest in the decision (such as City Councilmembers York and Bookhammer and Mayor Andersen);

3)  Furthermore, if the City of Hawthorne elected to adopt a new resolution of necessity, it could not invoke the "rule of necessity" to "bring back" otherwise disqualified city officials. 

4)  The court found that alternate sources of decisionmaking existed consistent with the purposes and terms of the statutes that authorized the City of Hawthorne to acquire property for a park and bicycle path, and that therefore, participation by these disqualified city officials was not necessary.

In view of this underlying civil action, the Commission declines to render advice in this matter without assurances from your office that such intervention will not conflict with any of the court rulings and will not be used to the detriment of any party in the pending civil action.  For this purpose we suggest all parties to the lawsuit stipulate to the requisite facts.  For example,

1)  Has the court rendered a new finding or ruling stating there is no alternate source of decisionmaking apart from the city council?

2)  What is the status of the Order of Conditional Dismissal?

Has the City of Hawthorne elected to adopt a new resolution of necessity to acquire Mr. Del Valle's property?  If so, has the court modified its previous order to the effect that city officials with conflicts of interest in the condemnation decisions may nevertheless participate in decisions similar to those contained in Resolution No. 5974?  Has the court modified its previous order to the effect that the City of Hawthorne may now invoke the "rule of necessity" to "bring back" otherwise disqualified city officials?  

We would be willing to reexamine your request for advice upon receipt of the additional information, especially if it comes in an impartial format.  However, we are reluctant to accede to your request for an expedited response and proceed with haste where litigation is involved.  We note, in this regard, that we received your request for advice on April 2, 1993 and that you asked us to provide advice to you, if at all possible, on April 12, 1993.  

We parenthetically note that you have demonstrated in your letter an awareness of the general rules of "legally required participation" that would be applicable to your question 1.  In addition, though it was not cited in your letter, the Hopkins Advice Letter, No. A‑82‑088, which was written by you, clearly addresses your question 2.  Therefore, we see no need to give you detailed informal advice at this time.

For the foregoing reasons, your request for formal written advice cannot be acted upon until we have received all the facts material to the consideration of the question presented.  (Regulation 18329(b)(1)(B).)  Furthermore, unless the information is presented in an appropriate manner that would not contravene rulings of the trial court in the pending civil litigation, we will decline to render any advice in this matter.  (Regulation 18329(b)(8)(F).)

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Jeff Marschner

General Counsel

By:
Deanne Stone

Counsel, Legal Division
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