




May 5, 1993

William R. Seligmann

Campbell City Attorney

Dempster, McDonald, Seligmann 

 and Raineri

20380 Town Center Lane, Suite 215

Cupertino, CA  95014






Re:
Your Request for Informal Assistance


Our File No. I-93-133

Dear Mr. Seligmann:


This is in response to your letter requesting advice on behalf of Campbell City Councilmember Robert Dougherty concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that formal written advice is the application of the law to a specific set of facts.  Since your request does not provide the facts of a specific decision before the city council, we are treating your request as one for informal assistance.    The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS


1.  May Councilmember Dougherty participate in the San Tomas Study despite owning his residence in the study area?


2.  May Councilmember Dougherty participate in future implementation decisions concerning the study area?

CONCLUSIONS


1.  Since Councilmember Dougherty has an ownership interest in real property in the study area, the councilmember is prohibited from participating in or influencing any decision concerning the study area if the ultimate results of the study will foreseeably materially financially affect his real property interest.


2.  At this time it is too early in the process to determine whether future implementation decisions regarding the study will materially affect the councilmember.  

FACTS


The city is currently conducting a study of the San Tomas Area of the city.  The study will deal with a variety of issues, including the permitted size of homes and lots in the area, the sufficiency of existing setbacks and building heights, design and use restrictions of parcels in the area, and the improvement of streets and traffic flow.


You stated that the San Tomas Area has a population of 10,685 and covers a land area of 1.5 square miles.  This constitutes 29 percent of the total city population of 36,478, and 23 percent of the city's 6.3 mile land area.  The area is primarily residential.


You stated that the preliminary study will be performed by means of neighborhood workshops conducted with neighborhood groups.  The recommendations on these issues developed by the neighborhood groups will be forwarded to a study task force comprised of two city councilmembers, two planning commissioners, the city's architectural advisor and two members of each neighborhood work group.


Councilmember Dougherty owns a single family residence in the study area.  You have asked whether the councilmember may participate in the San Tomas Study or the future implementation decisions concerning the study.

ANALYSIS

Conflicts of Interest, Generally


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


According to your facts, Councilmember Dougherty has an ownership interest in real property in the study area.  Thus, the councilmember is prohibited from participating in or influencing any decision concerning the study area if the decision will have a foreseeable and material financial effect on his real property interests.


At this time, it appears to be too early in the process to discern what the composition of the specific decisions will be.  Thus, we cannot determine whether the councilmember's real property will be materially affected without knowing the specific facts of any decision.


The materiality of a financial effect on real property is measured according to the standards set out in Regulations 18702.1 and 18702.3.  Generally, if the councilmember's real property is directly involved in a decision, the effect of the decision is deemed to be material and disqualification is required.  


Regulation 18702.1(a)(3) provides a list of situations in which the councilmember's real property is considered directly involved in a decision.  Some examples include decisions to zone or rezone the councilmember's real property, to annex the property, to assess a fee on the property, and to include the property in or exclude it from any city, county or other local governmental subdivision.  


In all other cases, materiality is determined by applying an indirect effect test.  To determine the materiality of an indirect effect of a decision on property which is owned by an councilmember, one of three tests will generally be applied.  


(1)  The effect of a decision is material if the councilmember owns property within 300 feet of property that is the subject of a decision and the decision will have some financial effect on the property, or if the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the councilmember's property will receive new or substantially improved services.  


(2)  Where the councilmember's real property is beyond a radius of 300 feet from the subject property, but within 2,500 feet, the effect of a decision will be material only if the decision will affect the value of the councilmember's property by $10,000 or more, or the rental value of the property by $1,000 in a 12 month period.


(3)  Finally, if the councilmember's property is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of the councilmember's property by $10,000 or more, or the rental value of the property by $1,000 or more per 12 month period.  However, even if the decision has such an effect on the property, the effect is not deemed material if the effect on the councilmember's property will be substantially the same as the effect upon at least 25 percent of all the properties within a 2,500 foot radius of the councilmember's property, and there are at least 10 properties under separate ownership within a 2,500 foot radius of the councilmember's property.


You stated that the study will deal with a variety of issues, including the permitted size of homes and lots in the area, the sufficiency of existing setbacks and building heights, design and use restrictions of parcels in the area, and the improvement of streets and traffic flow.  Generally, each of these governmental decision must be analyzed independently with respect to the foreseeability and the materiality of a financial effect on real property.  (In re Owen (1976) 2 FPPC Ops. 77.)  


Thus, where a decision will affect traffic flow directly before the councilmember's residence, the councilmember could not participate in or influence the decision.  However, other decisions may not have such an effect on the councilmember's interest and may not affect the other study decisions that will materially affect the councilmember.  Where decisions are separable, the following procedure should be used to permit Councilmember Dougherty to participate:


(1)  The decisions for which the councilmember has a disqualifying financial interest should be segregated from the other decisions.


(2)  The decisions for which the councilmember is disqualified should be considered first, and a final decision reached without his involvement.


(3)  Once a decision has been made, the councilmember may participate in the deliberations on the other decisions, so long as those decisions will not result in a reopening of, or in any way affect, the decisions from which the councilmember was disqualified, and the councilmember has no independent conflict of interest with respect to the decision.  (Huffaker Advice Letter, No. A-86-343.)


Of course, to the extent that the decisions are interlinked such that the decisions in which the councilmember has an interest cannot be segregated out of the other decisions, the councilmember  would be disqualified as to all decisions.  (Nord Advice Letter, No. A-82-038; Miller Advice Letter, No. A-82-119.)  For example, where two decisions are alternatives, the decisions are too interlinked to be considered separately.

Exceptions


A.  Representing Personal Interests


However, Regulation 18700.1(b)(1) exempts appearances by the councilmember in his private capacity, in the same manner as any other member of the general public, before his agency in the course of its prescribed governmental function if the appearance is solely to represent his own personal interests, including an interest in real property which is wholly owned by the official or members of his or her immediate family.


B.  "Public Generally" Exception


Public officials with financial interests that will be materially affected by a decision may participate in the decision despite this conflict of interest if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the residents in the jurisdiction.  (Regulation 18703.)  


You stated that 29 percent of the city's population is within the defined policy area.  Such a portion of the population would be a significant segment.  However, the segment in question must also be similarly affected by the decision for the exception to apply.  Thus, if a decision was to assess a flat fee on every resident in the study area, the entire segment would be similarly affected and the exception would apply.

