




May 5, 1993

Honorable Pete McHugh

Mayor, City of Milpitas

455 E. Calaveras Blvd.

Milpitas, CA  95035






Re:
Your Request for Advice


Our File No. A-93-142

Dear Mayor McHugh:


This is in response to your letter requesting advice regarding your responsibilities as Mayor of Milpitas under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


1.  Have you received a "gift" by virtue of a discounted automobile lease program provided by the Ford Motor Company available to you as the Mayor of Milpitas?


2.  If you have received a "gift" from the Ford Motor Company, will the gift create a conflict of interest with respect to city council decisions affecting a shopping mall proposed by the Ford Motor Land Company and the development firm of Petrie, Dierman, and Kughn?


3.  If you have received a "gift" from the Ford Motor Company, will the gift create a conflict of interest with respect to city council decisions on appointments to the city's planning commission, which will ultimately make decisions affecting the shopping mall proposed by the Ford Motor Land Company and the development firm of Petrie, Dierman, and Kughn?

CONCLUSION


1.  A discount on an automobile lease from the Ford Motor Company constitutes a gift.


2.  Since you have received a gift of more than $250 from the Ford Motor Company, you may not participate in any decision which will foreseeably and materially affect the Ford Motor Company or any business entity which is a parent, subsidiary, or otherwise related to the Ford Motor Company.  Since the Ford Motor Land Company is the applicant with respect to the mall project, you may not participate in the mall project.


3.  However, so long as you have no financial interest in the person you wish to appoint to the planning commission (such as having received income or gifts from the individual), and so long as there is no agreement as to how the appointee might vote on any given project, you may participate in the appointment decision. 

FACTS


You are the mayor of the City of Milpitas.  You and your city participate in the Ford Motor Company's Governor/Mayor Vehicle Program.  Pursuant to this program, mayors and governors of jurisdictions where Ford Motor Plants are located may lease a new Ford automobile from the Ford Motor Company.  The annual cost of the program is $4,360.  You stated that the City of Milpitas pays you, and other councilmembers and department heads, a car allowance of $4,200 as part of your compensation.  You apply this money and $160 in personal funds to pay the annual lease price of $4,360. 


However, the lease price that the Ford Motor Company is charging participants is less than the fair market value of the lease.  Additionally, at no extra charge, the Ford Motor Company pays for the automobile insurance.  According to the information provided by your city attorney, which was submitted with your request, a comparable lease of the Ford vehicle for nonprogram participants is approximately $5,400 annually.  


The city council will soon be considering a proposed retail shopping mall to be built by the Ford Land Motor Company and the development firm of Petrie, Dierman, and Kughn.  You have become concerned that by virtue of the discounted lease you may have a conflict of interest in the decision. 

ANALYSIS

  Characterization of the Lease


  Payments from the City


According to your facts, the City of Milpitas pays you, and other councilmembers and department heads, a car allowance of $4,200 as part of your compensation.  Reimbursement for expenses or per diem received from a local governmental agency is excluded from the definition of income pursuant to Section 82030(b)(2).  (Fogelman Advice Letter, No. I-90-618.)  Thus, this portion of the automobile lease is not reportable nor an economic interest under the Act.


  Discounts


However, Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.






(Emphasis added.)


You stated you use the $4,200 city allowance and $160 in personal funds to pay the annual lease price of $4,360.  However, according to your facts, the lease price that the Ford Motor Company is charging you is less than the fair market value of the lease.  Pursuant to Section 82028, the discount in the price is a gift unless the discount is made in the regular course of business to members of the public without regard to official status.  


Moreover, under your facts the donor of the discount would be the Ford Motor Company.  Regulation 18945(a)(1) provides that if a donor makes a payment to a third party, such as the city, and in fact directs and controls the use of the payment to make a gift to one or more clearly identified official, the donor is the source of the gift to the official.


Finally, since the car discount is accessible solely to mayors and governors and the discount in the price is not made in the regular course of business to members of the public without regard to official status, the discount constitutes a gift.


Please note, you stated that free insurance coverage is also provided without any charge.  This would constitute an additional gift from the Ford Motor Company of the amount that it would have cost you to obtain similar insurance coverage.


  Return, Donation, or Reimbursement of Gifts


Under certain circumstances, gifts may be returned, reimbursed, or donated to charity in order to decline the gift.  Regulation 18726.1 provides: 


(1)  The official may return the gift to the donor or his or her agent or intermediary, unused, within 30 days of receipt.  


(2)  The official may, within 30 days of receipt, donate the gift, unused, to a charitable organization without claiming it as a charitable contribution for tax purposes.  


(3)  The official, may within 30 days of receipt, donate the gift, unused, to a state, local or federal government agency without claiming any deduction for tax purposes.  


(4)  The official may, within 30 days of receipt, reimburse the donor or his or her agent or intermediary for all or a portion of the gift.  





Regulation 18726.1(b).  


For example, you may reimburse the donor or his or her agent or intermediary for all or a portion of the gift.  Webster's New World Dictionary (1988) defines the word "reimburse" as "to pay back (money spent)" or "to repay or compensate (a person) for expenses, damages, losses, etc."  (See also, Nolan Advice Letter, No. A-84-293.)  We have previously interpreted "reimbursement" to be by cash payment and not by any other means.  

  Public Official's Obligations Regarding Gifts


  Conflicts of Interest:  Shopping Mall Decisions


Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)

