




May 5, 1993

Philip D. Kohn      

Laguna Beach City Attorney

Rutan and Tucker

Bank of the West, Suite 1400

611 Anton Blvd.

Costa Mesa, CA  92626






Re:
Your Request for Informal Assistance


Our File No. I-93-145

Dear Mr. Kohn:


This is in response to your letter requesting advice on behalf of Laguna Beach Mayor Lida Lenney regarding her responsibilities as a member of the Laguna Beach City Council pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your request does not provide the facts of a specific decision before the city council, we are treating your request as one for informal assistance.    


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mayor Lenney participate in decisions of the city council concerning the Treasure Island Mobilehome Park?

CONCLUSION


Since the Treasure Island Mobilehome Park is a subsidiary of businesses that are subsidiaries or otherwise related to Merrill Lynch and Company, Inc., a business entity in which the mayor has an investment interest, Mayor Lenney may not participate in decisions materially affecting the Treasure Island Mobilehome Park.

FACTS


The City of Laguna Beach will be considering a variety of decisions affecting the Treasure Island Mobilehome Park, which is owned by MLH Income Realty Partnership VI, including decisions on the zoning of the mobilehome park's real property, and rent control and tenant relocation requirements.  The Treasure Island Mobilehome Park constitutes 16 percent of MLH Income Realty Partnership VI's holdings.  


Mayor Lenney has an investment interest in Merrill Lynch and Company, Inc., which exceeds $10,000 in value.  You stated that Merrill Lynch and Company, Inc., owns Merrill Lynch, Hubbard Inc., which in turns owns MLH Property Managers, Inc.  MLH Property Managers, Inc., is the managing general partner of MLH Income Realty Partnership VI.  

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias that might be caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As mayor of Laguna Beach, Mayor Lenney is a "public official" as defined in the Act.  (Section 82048.)  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


You stated that Mayor Lenney has an investment interest in Merrill Lynch and Company, Inc., which exceeds $10,000 in value.  Thus, Mayor Lenney is prohibited from making, participating in making, or otherwise using her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any business entity in which she has a direct or indirect investment worth $1,000 or more.  


In addition, Regulation 18706 (copy enclosed) provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has a financial interest.  


Regulation 18236 (copy enclosed) defines "parent, subsidiary, or otherwise related business entity" as:


(a)  Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.






Regulation 18236, footnote added.


You stated that Merrill Lynch and Company, Inc., owns Merrill Lynch, Hubbard Inc., which in turns owns MLH Property Managers, Inc.  If the ownership is consistent with the definition set forth in Regulation 18236(a), these business entities are considered to be in a parent-subsidiary relationship, and the mayor would be prohibited from making, participating in making, or otherwise using her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any of these business entities.


It also appears that MLH Property Managers, Inc., and MLH Income Realty Partnership VI may be "otherwise related" pursuant to Regulation 18236(b).  However, we do not have sufficient information pertaining to this relationship to make this determination.  If this is the case, the mayor would be prohibited from making, participating in making, or otherwise using her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on MLH Income Realty Partnership VI.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Regulation 18702.1 provides that the effect of a decision is material if any business entity in which a public official has an economic interest is directly involved in the decision before the public official's agency.  A business entity is directly involved in a decision before the city council when the business entity:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).

