

May 7, 1993

Bill Davis

City of Simi Valley

2929 Tapo Canyon Road

Simi Valley, California  93063


Re:  Your Request for Advice



     Our File No. A-93-148

Dear Mr. Davis:


You have requested advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act")  as they pertain to your duties as a member of the city council in the City of Simi Valley.


Please note that the Commission does not act as the finder of fact in providing advice.  (In re Ogelsby) 1 FPPC Ops. 71.)  Also, our advice is prospective in nature and we do not comment on past conduct.


QUESTION


Under the Act, may you participate in the decision regarding the special use permit for the service station at the corner of SR118 and Yosemite Avenue?

CONCLUSION



You may participate in the decision regarding the special use permit for the service station, unless it is reasonably foreseeable that there will be an effect of $10,000 or more on the fair market value of your property.

FACTS


You are a member of the Simi Valley City Council.  A proposal for a special use permit for a gasoline service station at the northwest corner of SR118 and Yosemite Avenue is currently under review by the planning commission and will be heard by the city council on June 7, 1993.


The project is located at a freeway interchange on a commercially-zoned parcel.  Although some of your neighbors have expressed the view that this commercial project may adversely affect the market value of the property in the neighborhood, you are uncertain that this is the case.  Your home is on an interior cul-de-sac residential street and is approximately 2,700 feet from the project.  The area's topography prevents any noise, light, or visual impacts upon your street from the project.  The traffic impacts will most likely be limited to the immediate vicinity of the service station location.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


However, Section 87103 specifies that a public official has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official's financial interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The special use permit involves property that is more than 2,500 feet from the your residential property.  Regulation 18702.3(b) (copy enclosed) provides:


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:



(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 

properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.

***




(d)  For a decision which is covered by subdivision (a)(3) or (b)(1) or (c), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (a)(3)(A) or (B) include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


Thus, absent specific circumstances which make it reasonably foreseeable that the fair market value of your real property will be affected by $10,000 or more, Regulation 18702.3(b) would permit you to participate in the special use permit decision.  Your facts indicate no special circumstances suggesting that the decision regarding the service station will have a foreseeable financial effect on your property.  (Hirsch Advice Letter, No. A-90-196, copy enclosed.)  However, since we do not act as the finder of fact, this is a determination which you must make based on the above. 


I trust this answers your questions.

Sincerely,






   Jeff Marschner






   General Counsel






   By:  Jill Stecher







   Counsel, Legal Division
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