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May 20, 1993

Honorable Shirley A. Morton

Mayor, City of Calimesa

10961 Desert Lawn Drive, #15

Calimesa, CA  92320

Re:  Your Request for Advice

Our File No. A‑93‑149

Dear Mayor Morton:

You have requested advice as the Mayor of Calimesa with respect to your duties under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  This letter is intended to supplement our advice letter to you, the Morton Advice Letter No. I‑91‑374, in light of new and changed facts.

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

May you participate in Calimesa City Council decisions concerning a proposed mobile home rent control ordinance?

CONCLUSION

You may participate in the city council decisions on the ordinance so long as the decisions on the ordinance will not affect your interests differently than a significant segment of the public generally.

FACTS

You are Mayor of Calimesa.  For the past six years you have resided in a mobile home in your jurisdiction.  Your space was obtained by way of a ten‑year lease which currently has two years to go.  

The Calimesa City Council will be considering a rent stabilization ordinance applicable to existing mobile home parks and excluding, pursuant to Civil Code 798.17, mobile homes on property subject to a residential rental agreement of a duration of more than 12 months, and all new mobile home spaces held out for rent after January 1, 1990.  (Section 3‑502.)  The ordinance will do the following:

1.  Rent Stabilization Board:  The ordinance would establish a rent stabilization board to mediate controversies between the residents and park owners and establish powers of the board and procedures for bringing controversies before the board.  (Sections 3‑504 through 3‑506.)

2.  Rent Control:  The ordinance would limit space rent increases to 80 percent of the Consumer Price Index for the prior year, and establish procedures that mobile home park owners must comply with in order to increase the rent.  (Section 3‑508.)

The ordinance also establishes grievance procedures by which mobile home park tenants may challenge rent increases (Section 3‑509) and a method whereby mobile home park owners may petition for a greater rent increase.  (Section 3‑5010 and 3‑5011.) 

3.  Vacancy Control:  The ordinance would limit rent increases after a tenant vacates the mobile home on a voluntary basis.  

In his letter of April 27, 1993, Calimesa City Attorney F. T. Caporael estimated that there are 3,050 dwelling units in the city, including mobile homes.  He also estimated that there are approximately 483 mobile homes which would be covered by the ordinance.  This constitutes approximately 16 percent of the dwelling units in the city.

ANALYSIS

As discussed in the Morton Advice Letter, No. I‑91‑374, Section 87100 provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  

Economic Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of the official's immediate family, or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

You currently own a mobile home in the jurisdiction which is on property held by way of a ten‑year lease.  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial or ownership interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official if the fair market value of the interest is $1,000 or more.  Regulation 18729(b) provides that the value of a leasehold interest is the amount of rent owed during a 12‑month period.  Thus, if your payments on the lease are $1,000 or more annually, you have a leasehold interest in real property as defined in the Act.

Moreover, Section 87103 and Regulation 18702.1(a)(4) provide that decisions which will have a reasonably foreseeable material financial effect on the official's personal expenses, income, assets, or liabilities are also potentially disqualifying.  Consequently, you may not make, participate in making or in any way attempt to use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on your leasehold interest or your mobile home.

As we concluded in our prior letter, it is not foreseeable that most of the provisions of the ordinance will have any affect on the value of your mobile home or leasehold interest.  For example, decisions on managerial and procedural changes, and the creation of a rent stabilization board to mediate future controversies will in themselves affect the value of your interests.  It is speculative at this time that you will be involved in a controversy or make use of the procedures.  (Warner Advice Letter, No. A‑82‑105.)  

Additionally, since the vacancy control applies to you only if you purchase a new mobile home subject to rent control, it would not appear to effect your current leasehold interest.  Any benefits or detriments would go to the new tenant should you decide to vacate your home.   (Coughlan Advice Letter, No. A‑82‑036.)  

However, the rent control ordinance could foreseeably affect your rent and the value of your mobile home after your lease expires.  Thus, if the rent control provisions will have a material financial effect on your interests you will be required to disqualify yourself from consideration of the ordinance.

The Commission has adopted guidelines to determine materiality.  For example, if your economic interest is directly involved in a decision, Regulation 18702.1 provides that the effect of the decision on your economic interest is material and disqualification is required.  (See e.g., Combs Advice Letter, No. A‑89‑177.)  According to your facts, you are not directly involved in the decision.  The decision is legislative in nature and will affect mobile home owners throughout your jurisdiction.  

However, public officials are also required to disqualify themselves where a decision will have an indirect material financial effect on their interests.  Regulation 18702.4 provides that the indirect financial effect of a decision on a leasehold interest in real property is material if:

(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5‑percent, whichever is greater, during any 12‑month period following the decision; or

(e)  The decision will result in a change in the termination date of the lease.

Regulation 18702.4.

As we concluded in our prior letter, it does not appear that the ordinance will affect your leasehold interest materially pursuant to Regulation 18702.4.  However, while the rent control provisions will not affect your leasehold interest, it may affect your rent in the future should you stay in the park and negotiate a month‑to‑month lease.  (Picquet Advice Letter, No. A‑87‑233.)  If the effect of the decision is to increase or decrease the amount of rent you must pay in the future by $250 or 5‑percent, whichever is greater, during any 12‑month period following the decision, you may not participate in the decision concerning the rent control ordinance.

Moreover, as we previously advised, you must disqualify yourself where a decision will result in the personal expenses, income, assets (other than interests in real property), or liabilities of the officials increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  The treatment of your space as one that is rent controlled or not rent controlled would appear to have an effect on the fair market value of your mobile home.  (Jorgensen Advice Letter, No. A‑90‑017.)  If the effect will be $250 or more, you would be required to disqualify yourself from the decision.

The "Public Generally" Exception

Your request for additional advice focuses primarily on our initial conclusion that you could participate in the decisions on the ordinance despite a conflict of interest by virtue of the "public generally" exception to the Act.  (Section 87103.)  

For the "public generally" exception to apply, a decision must affect your interests in substantially the same manner as it would affect a significant segment of the population of Calimesa. (Regulation 18703.)  In our initial letter, we described the following applications of the exception:  

  In In re Owen (1976) 2 FPPC Ops. 77, the Commission determined that owners of residential property in and immediately adjacent to the "core area" in the City of Davis were a significant segment of the jurisdiction and would be similarly affected by various land use decisions within the core area.  Consequently, a planning commissioner who owned a residence immediately adjacent to the core area could participate in the decisions provided there was no evidence that the effect on the commissioner's property would be different than the effect on other owners of residential property in the area.

  In In re Ferraro (1978) 4 FPPC Ops. 62, the Commission found that the "public generally" exception applied to a decision on a Los Angeles rent control ordinance and its effect on councilmembers who owned three or fewer rental units.  The Commission stated:  "In order to be considered a significant segment of the public, we think that a group must be large in numbers and heterogeneous in quality.  The class of persons owning three or fewer units meets both these standards and therefore constitutes a significant segment of the general public....The proposed rent control ordinance will affect all owners of the three or fewer rental units in much the same manner."

  In our letter to Paul Morgan (Advice Letter, No. A‑81‑12‑507) we stated: "A recurring analysis applied by the commission to any segment in question has been the extent to which the segment is made up of diverse members, whose only "common bond" is their membership in this grouping.  [Footnote omitted.]  Turning to the segment in question here, mobile home owners residing in mobile home parks in Westminster, these households make up 10.9% or more of all the households in Westminster.  [Footnote omitted.]  Mobile home owners are members of virtually all occupations and are similarly diverse in other characteristics.  Our advice would have been that mobile home owners in Westminster's 17 parks constituted a significant segment of the public generally."

  In the Picquet Advice Letter, supra, concerning modification of the mobile home rent control ordinance, we advised:  "In this instance, it would appear that all of the owners of coaches which are located in the mobile home parks in San Luis Obispo which are not condominium owned would be affected in substantially the same manner.  This would be approximately 1,280 households in a total of 12 parks.  This would seem to be a large enough and diverse enough segment of the public to be considered to be significant.  [Citations omitted.]  Consequently, Mayor Dunin's disqualification would not be required as to decisions affecting the value of the coaches of all of these households in a similar manner."

  In the Shaw Advice Letter, No. I‑87‑181 and I‑87‑190, we concluded that 12 percent of a city's households and 11 percent of the population would be a significant segment if affected in substantially the same manner.

An estimated 16 percent of all dwelling units in the city will be immediately impacted by the ordinance.  Additionally, as long‑term leases expire, these mobile homes will also be brought within the parameters of the new ordinance.  Consequently, we reconfirm our prior conclusion that absent facts that indicate that your interests will be unusually affected, the "public generally" exception would apply and you may participate in the decisions.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Jeff Marschner

General Counsel

By:
John W. Wallace

Counsel, Legal Division

