





May 13, 1993

Don Womeldorf

Executive Director,

Southwestern Low-Level Radioactive 

Waste Commission

P.O. Box 94234-7320

Sacramento, CA 94234-7320







RE:  Your Request for Advice








Our File No. A-93-150

Dear Mr. Womeldorf:


This is in response to your request for advice regarding whether the Southwestern Low-Level Radioactive Waste Commission (SLLRWC) is an "agency" subject to the provisions of the Political Reform Act ("the Act".)

QUESTIONS


1.
Must SLLRWC adopt a conflict of interest code?


2.
With whom must statements of economic interest be filed?


3.
Who must file such statements?


4.
What is the effect of California law upon representatives from Arizona, North Dakota, and South Dakota?

CONCLUSIONS


1.
SLLRWC must adopt a conflict of interest code because its members or employees make or participate in the making of governmental decisions.


2.
Statements of economic interest for designated employees of SLLRWC must be filed with SLLRWC.  Original statements for members of the commission, their alternates and the executive director must be sent to the Fair Political Practices Commission while SLLRWC keeps a copy.  The original statements for all other designated employees will be filed with and retained by SLLRWC.


3.
SLLRWC must include in its code commissioners, alternates and all other employees, including consultants, who make or participate in the making of governmental decisions which may foreseeably have a material financial effect on their financial interests.


4.
Representatives from other states are not "public officials" under the Act and have no obligation to file statements of economic interests with the State of California.

FACTS


SLLRWC was created by the Congress of the United States through Public Law 100-712 (H.R. 5232) on November 23, 1988.  This law provides that the states of Arizona, North Dakota, South Dakota and California are eligible to become parties to an interstate compact to provide for the establishment and operation of facilities for regional management of low-level radioactive wastes.


The purpose of the compact is to provide the means for cooperative effort between the states which are party to the compact to protect the citizens and the environments of the states.


It is the policy of the states to encourage the reduction of the volume of low-level radioactive waste requiring disposal within the compact region.  It is also the policy of the states to protect the health and safety of their citizens and to promote the most ecological and economical management of low-level radioactive wastes by the cooperation of the states to minimize the amount of handling and transportation required to dispose of these wastes and by providing facilities that serve the compact region.


California as the host state must develop a regional disposal facility which must operate for at least 30 years.  


SLLRWC was established and consists of one voting member from each party state to be appointed by the Governor, confirmed by that state's Senate, and one voting member from the host county.  The appointing authority of each party state must notify the SLLRWC in writing of the identity of the member and of any alternates.  An alternate may act in the member's absence.  The host state appoints that number of additional voting members of the commission which is necessary for the host state's members to compose at least 51 percent of the membership on the Commission.  The host state's additional members are appointed by the host state Governor and confirmed by the state Senate.


Under Section 5, Article III, subdivision (g) of Public Law 100-712, SLLWRC has all of the following duties and authority:



1.  The Commission shall do, pursuant to the authority 



granted by this compact, whatever is reasonably 





necessary to ensure that low-level radioactive wastes 




are safely disposed of and managed within the region.



2.
The Commission shall meet at least once a year and 



otherwise as business requires.



3.   The Commission shall establish a compact surcharge 



to be imposed upon party state generators.  The 





surcharge ... shall be collected by the operator of the 



disposal facility.

          The host state shall set, and the Commission shall 




impose, the surcharge after congressional approval of 




the compact.

***



13.
The Commission may establish advisory committees 




for the purpose of advising the Commission on the 




disposal and management of low-level radioactive waste.



14.  The Commission may enter into contracts to carry       



out its duties and authority, subject to projected



resources.  No contract made by the Commission shall 




bind a party state.

***



17.
The Commission shall be managed by an appropriate 



staff, including an executive director.  Notwithstanding 



any other provision of law, the Commission may hire or 



retain, or both, legal counsel.


Furthermore, Section 5, Article III, subdivision (e) of Public Law 100-712 states that the SLLRWC members are "public officials of the appointing state and shall be subject to the conflict of interest laws, as well as any other law, of the appointing state."



 

ANALYSIS



Pursuant to Section 5, Article III, subdivision (e) of Public Law 100-712 (H.R. 5232), members of SLLWRC are public officals of California and subject to the California laws governing its public officials.  Based on this and the overall duties of the SLLRWC, we conclude that the SLLRWC is an agency of the State of California for purposes of the Act.  (See In re Siegel (1977) 3 FPPC Ops. 62 and Knox Advice Letter, No. A-90-038.)


Government Code Section 87300 requires every California state and local agency to adopt and promulgate a conflict of interest code.  A conflict of interest code is a document which specifically enumerates each of the positions within the agency which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest.  For each such enumerated position, the code must set out the specific types of investments, business positions, interests in real property, and sources of income which are reportable.  Reportable interests are those which may foreseeably be affected materially by any decision made or participated in by a designated employee by virtue of his or her position.  (Section 87302).


Accordingly, SLLRWC must adopt a conflict of interest code and designate all persons who make, or participate in the making of decisions.


FPPC Regulation 18700 defines what it means to make or participate in the making of government decisions.  Section 18700(b) provides that a public official makes a governmental decision when he or she, acting within the authority of his or her office:


(1)
Votes on a matter;


(2)
Appoints a person;


(3)
Obligates or commits his or her agency to any course of 



action;


(4)
Enters into any contractual agreement on behalf of his 



or her agency.


In addition, Section 18700(c) provides that a public official participates in the making of governmental decisions when, acting within the authority of his or her position, he or she:


(1)
Negotiates, without significant substantive review, with 


a governmental entity or private person regarding the 




decision; or 


(2)
Advises or makes recommendations to the decisionmaker, 


either directly or without significant intervening 




substantive review, by:



(A)
Conducting research or making any investigation



which requires the exercise of judgment on the part of 



the official or designated employee and the purpose of 



which is to influence the decision; or



(B)
Preparing or presenting any report, analysis or 




opinion, orally or in writing, which requires the 




exercise of judgment on the part of the official or 




designated employee and the purpose of which is to 




influence the decision.


The SLLRWC is empowered to vote on matters, appoint employees, obligate the agency to a course of action and enter into contracts.  (Public Law 100-712 (H.R. 5232).)    That authority means that members of SLLRWC are able to make governmental decisions as defined in 18700(b).  


