

June 7, 1993

Nancy C. Miller

Hyde, Miller & Owen

428 J Street, Suite 400

Sacramento, CA  95814



Re:  Your Request for Assistance




Our File No. I-93-164

Dear Ms. Miller:


This is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act. Since you are seeking advice on behalf of unidentified public officials and not inquiring about a specific decision, your request is being treated as a request for informal assistance.

QUESTIONS


1.  May the chairman of the Sacramento County Local Agency Formation Commission and a separate commission member participate in decisions concerning the incorporation of Elk Grove where both own real property interests?


2.  May the commission member participate in decisions concerning the incorporation of Elk Grove if his property is removed from the proposed boundaries?

CONCLUSIONS


1.  Since the property held by the chairman and the separate commission member would be directly affected by the incorporation of the City of Elk Grove, they may not participate in any decisions relating to the incorporation if it is reasonably foreseeable that such decisions will have a material financial effect on their real property interests.


2.  If the separate commission member's property is removed from the proposed boundaries of the new city, he may participate in decisions provided his real property interests would not be indirectly affected by any decisions relating to the incorporation of the City of Elk Grove.

FACTS


The Sacramento Local Agency Formation Commission ("LAFCO") has received a petition to incorporate an area proposed as the City of Elk Grove.  The LAFCO is responsible to determine whether the petition is consistent with state goals and statutes.  The LAFCO has the power to modify boundaries and impose certain other  unspecified conditions to implement state policy.


The chairman of the LAFCO owns a residence and commercial property located within the proposed boundaries of the new city.  Another commission member owns a residence on a former working dairy.  This commission member has, as a member of the public, requested that the LAFCO remove his property from the proposed boundaries.  As of this writing, that decision has not been made.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




Section 87103.


The chairman owns a residence and commercial property within the proposed boundaries of the new city.  You provided a copy of the Schedule B - interests in real property schedule of a statement of economic interest for Hal Bartholomew.  We are assuming that Mr. Bartholomew is the chairman of the LAFCO.  Since the value of each of the properties reported on the statement is greater than $1,000, the chairman's properties are an economic interest as specified in Section 87103(b) above.


The separate commissioner owns a residence with property within the proposed boundary.  We have no information as to the value of the property but it is reasonable to assume the interest  is greater than $1,000.  This commission member has an economic interest as specified in Section 87103(b).


Accordingly, neither the chairman, nor the commission member may participate in decisions which will have a reasonably foreseeable material financial effect distinguishable from the effect on the public generally on their real property interests.

Reasonably Foreseeable


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


The courts have also provided guidelines to establish the element of foreseeability.  In Downey Cares, supra, the court found that it was foreseeable that adoption of an ordinance amending the redevelopment plan would have a material financial effect on a public official who was a realtor, owned valuable property in the amended area which was the site of his real estate business, and owned property in the original redevelopment area which was mentioned in reports as possible areas for specific projects.  The court reasoned that adoption of the amendment initiated the tax increment financing process to set aside a pool of tax revenues for the use of the redevelopment agency for the exclusive benefit of the redevelopment area.  Although the plan itself did not provide for expenditures for specific projects benefiting specific properties, it commenced the process of setting aside funds which could be used only for improving the redevelopment area.  Thus, the foreseeability element was met.


You have not provided any specific decisions to be considered by the LAFCO to enable us to apply this test.  Please note however that where it is foreseeable that a government decision will affect an existing economic interest, even in the future, a conflict of interest arises at the time of the decision. 


Decisions relating to the incorporation process could, for example, ultimately result in the imposition of increased property taxes to provide new public services to residents of the new city.  If a public official owns property located within the new city, we presume that a financial effect on the officials' interests is foreseeable.

Material Financial Effect


However, the chairman and the commission member would only have to disqualify themselves if the foreseeable effect on the economic interests is also material.  The materiality of the financial effect depends on whether the economic interest is directly involved in the decision or indirectly involved.  (Regulation 18702.)  According to Regulation 18702.1(a)(3), the financial effect of a decision on an official's real property is material and disqualification is required if the decision involves:


(1)  The zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the official's real property (Regulation 18702.1(a)(3)(A));


(2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the official's real property (Regulation 18702.1(a)(3)(B)); or,


(3)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the official's real property.  (Regulation 18702.1(a)(3)(C).)


The LAFCO chairman and the LAFCO commission member both own real property interests included within the proposed boundaries of the area subject to the incorporation proceedings.  Thus, any decisions by the LAFCO would be deemed to have a material financial effect on their real property interests.


You indicated that the LAFCO commission member, as a member of the public, has requested that his property be specifically excluded from the proposed boundaries of the new city.  We assume that the requirements of Commission Regulation 18700.1 were met. You did not indicate whether the decision to remove the property for the proposed boundary would be a separate decision considered by the LAFCO before it moves on to other issues. 


In order for the commission member to participate in future LAFCO decisions concerning the incorporation, the decision to exclude the property must be segregated from other decisions and considered first.  (Huffaker Advice Letter, No. A-86-343, enclosed.)  If the LAFCO excludes that property from the boundaries, the commission member may still need to disqualify himself from participating in decisions if:


(1)  His property is located within a 300 foot radius of the boundaries of the property subject of the decision, unless the decision will have no financial effect upon his property; 


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services; or




(3)  His real property is located outside a radius of 300 feet but within 2,500 feet of the boundaries and will have a reasonably foreseeable financial effect of $10,000 or more on the value of the property, or will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a).

Public Generally


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703, copy enclosed.)


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official. (In re Legan, (1985) 9 FPPC Ops 1.)


The LAFCO members are appointed public officials.  The decisions of the LAFCO may and often do affect the incorporated cities of the county, in much the same way as decisions of the county of board of supervisors.  Consequently, for the public generally exception to apply, a decision must affect the commissioners' interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in Sacramento County.  

