




May 20, 1993

Bion Gregory

Legislative Counsel 

State Capitol, Room 3021

Sacramento, CA  95814-4996






Re:
Your Request for Advice

Our File No. A-93-169

Dear Mr. Gregory:


  You have requested advice on behalf of Members and staff of the California Legislature concerning the application of the gift provisions of the Political Reform Act (the "Act")  to attendance by public officials at the 1993 Annual Meeting of the National Conference of State Legislatures (NCSL).  We have previously provided the California Legislature written advice concerning the Annual Meeting in the Brown Advice Letter, No. A-93-040.


You have provided the following additional facts.  Registrants who are from the various state legislatures (public sector registrants) will pay $235 in registration fees and $248 from dues given to the National Conference of State Legislatures (NCSL).  Thus, the attending NCSL members will pay $483 to attend the Annual Meeting.  Any member of the public (private sector registrant) who is not a dues-paying NCSL member may attend the Annual Meeting by registering and paying a $470 registration fee.  


As previously advised, Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


Your facts indicate that the public sector registrants will pay at least the equivalent of the registration fee paid by the private sector registrants.  Thus, since the public officials will pay the full amount of the registration fee, the registration fee will not result in a gift to the public officials. 


You have also previously indicated that public and private donations will be sought to help underwrite portions of the Annual Meeting by a "host committee," a nonprofit corporation established by California to act as a "host state entity" for the Annual Meeting.  You have further stated that any member of the public may attend the Annual Meeting, and that all participants are entitled to attend equally all events, including events funded by the "host committee."  The facts you have provided in your letter indicate that there will be approximately 6,500 attendees, of which 1,600 will be NCSL participants and 65 will be representatives from the California Legislature.  You ask whether any cost for the Annual Meeting in excess of the registration fees would represent a discount available to the general public.  


We have previously advised you that the donations which cover event costs in excess of the registration fee may constitute gifts to the public officials if the donations confer tangible direct benefits to participants beyond mere "incidentals."  You ask for clarification of this advice. 


A gift to a public official could result if, in fact, a donation is made to help underwrite a portion of the Annual Meeting for the purpose of providing benefits to legislators, or their staff.  Regulation 18945(a)(1) states:

     [I]f a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials.


Thus, persons that make donations to the "host committee" may be viewed as the source of donations to public officials.  This could occur, for example, if the "host committee" was not really an independent entity, but merely channelling the donations to make a gift to clearly identified officials.  Therefore, in order for no gift to result to the public officials, care should be taken to ensure that persons that make donations to the "host committee" to cover costs in excess of the registration fee are not using the "host committee" to make gifts to public officials

and that the "host committee" is "directing and controlling" the use of these funds, not the donors.


Where a donation is made to the "host committee" to help defray the overall costs of the Annual Meeting and there is no gift to a public official, any resulting rebate or discount would be made by the "host committee."  Therefore, on the basis of the facts you have provided, a rebate or discount made by the "host committee" in the regular course of business to "all" members of the public without regard to official status would not result in a gift to individual attendees.  (In re Russel (1975) 1 FPPC Ops. 191.)


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Jeff Marschner

General Counsel

By:
Luisa Menchaca

Counsel, Legal Division

