




June 3, 1993

Honorable Bill Leonard

Member, California State Senate

State Capitol

P.O. Box 942848

Sacramento, California  94248-0001






Re:  Your Request for Advice







Our File No. I-93-170

Dear Senator Leonard:


You have requested advice concerning the application of the gift and other provisions of the Political Reform Act (the "Act").   Because your questions are general in nature, we are treating your letter as a request for informal assistance pursuant to the provisions of Regulation 18329. 

QUESTIONS

1.
Will reimbursements for travel and lodging to Members of the California Legislature by the American Legislative Exchange Council (ALEC), which are funded from private donations, constitute gifts to the public officials?

2.
If a private sector donor makes a donation to the ALEC travel scholarship account and the lobbyist is the signatory of the check, will the lobbyist be the intermediary of a gift?

CONCLUSIONS

1.
Reimbursements from ALEC for travel and lodging provided to Members of the California Legislature constitute gifts to the members from ALEC which are subject to a $270 gift limit in any calendar year.  However, a private sector donor may be the actual source of the gift if the donor makes a payment to ALEC and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials.  Furthermore, under some circumstances, payments for travel and other expenses to legislators are not reportable gifts.

2.
Assuming a private sector donor is not the source of a gift to the legislators, a lobbyist who merely signs the check transmitted to ALEC will not be arranging or be the intermediary of the gift. 

FACTS


The following facts are based on your letter dated

April 14, 1993, and on information provided during a telephone conversation on May 20, 1993, by Ms. Gina Rutherford of your staff and Mr. Wes Himes, representing ALEC.


ALEC is a nonprofit voluntary membership organization of state legislators and private members organized under Section 501(c)(3) of the Internal Revenue Code.  The primary purpose of the organization is to educate legislators and private sector members on the issues that affect state government and to develop solutions to those issues.  The organization engages in research and discussion regarding public issues and accomplishes its educational goals by publishing its findings and sponsoring educational seminars and conferences.  Making speeches is normally not one of the activities organized by ALEC. 


ALEC, at its own discretion, reimburses Legislative members who attend ALEC seminars and conferences to defray the costs of travel and lodging.  The ALEC state legislative chair determines whether reimbursement for travel and lodging expenses will be

approved for a specific member.  Thus, the private sector members are not involved in making determinations on reimbursements. 

The reimbursements are made from a separate travel scholarship fund, raised by donations from ALEC private sector members.  The private sector donors do not earmark the use of the scholarship funds for a specific legislator or event. 






   ANALYSIS


Effective January 1, 1991, the Legislature enacted a series of amendments to the Act that restrict the receipt of gifts and honoraria by public officials.  Elected state officers, including legislators, are prohibited from accepting an honorarium.  (Section 89502(a).)  The Act defines "honorarium" as any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.  (Section 89502(b).)


Furthermore, elected state officers, members of state boards or commissions, and designated employees of a state agency may not accept gifts which aggregate more than $270 in value from any single source in any calendar year.  A "gift" is defined as any payment to the extent that consideration of equal or greater value is not received.  (Section 82028(a).)


You ask in your letter whether a private company who is a member of ALEC may solicit and donate funds for the ALEC travel scholarship fund.  The Act does not prohibit the solicitation or donation of gifts.  The question you pose is whether under these circumstances the private sector ALEC member would be considered the donor of a gift to a public official.


As a general rule, a person is the source of a gift if the person makes a gift to an official.  However, if a person, such as a private corporation, makes a payment to a third party, such as ALEC, and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the private corporation would be the source of the gift to the official or officials.  (Regulation 18945.)


Your facts indicate that the legislative members of ALEC are reimbursed from a travel scholarship travel fund and that the private sector members are not involved in approval of the reimbursements.  The reimbursements are made from a separate travel scholarship fund, raised by donations from ALEC's private sector members.  The private sector donors do not earmark or specify the use of the scholarship funds.  


It does not appear that the private sector donors in fact direct and control the use of payments made to ALEC to provide travel scholarships to one or more clearly identified officials.  Thus, ALEC would be considered the source of gifts of travel and lodging to the officials.


You also ask in your letter whether it makes a difference if the signatory on the check of the private sector donor is the lobbyist of the company.  A lobbyist is prohibited from acting as an agent or intermediary in the making of any gift, or to arrange for the making of any gift by any other person.  (Section 86203.)


Regulation 18624 further states:


A lobbyist "arranges for the making of a gift" within the meaning of Government Code Section 86203 if the lobbyist, either directly or through an agent, does any of the following:


(a)  Delivers a gift to the recipient.


(b)  Acts as the representative of the donor, if the donor is not present at the occasion of a gift.  This does not include accompanying the recipient to an event where the donor will be present.


(c)  Invites or sends an invitation to an intended recipient regarding the occasion of a gift.


(d)  Solicits responses from an intended recipient concerning his or her attendance or nonattendance at the occasion of a gift.


(e)  Is designated as the representative of the donor to receive responses from an intended recipient concerning his or her attendance or nonattendance at the occasion of a gift.


(f)  Acts as an intermediary in connection with the reimbursement of a recipient's expenses.


Section 87210 enunciates the standards for gifts made through intermediaries and others who are Section 87200 filers, including legislators.  Section 87210 provides: 


No person shall make a gift totaling fifty dollars ($50) or more in a calendar year to a person described in Article 2 on behalf of another, or while acting as the intermediary or agent of another, without disclosing to the recipient of the gift both his own full name, street address, and business activity, if any, and the full name, street address, and business activity, if any, of the actual donor.  The recipient of the gift shall include in his Statement of Economic Interests the full name, street address, and business activity, if any, of the intermediary or agent and the actual donor. 


In interpreting these statutes, we have advised, for example, that where a city manager or his or her clerical staff are transmitting requests or recommendations of city officials for complimentary admission tickets that are placed at their disposal by Disney, the city manager is acting as an intermediary of a gift for these other city officials who are, in fact, the actual recipients of the gifts.  (White Advice Letter, No. I-92-218.)  It would appear, however, that a lobbyist would not be acting as an intermediary of a gift for purposes of Regulation 18624 where:

(1) the only activity of the lobbyist in connection with his or her employer's donation to the nonprofit organization is to be a signatory of the employer's check for deposit into the ALEC travel scholarship account and (2) the recipient of a travel scholarship would not consider the lobbyist or the lobbyist's employer as the donor of the scholarship.


Please note that certain payments, advances, reimbursement for travel and related lodging and subsistence are excluded from the prohibitions or restrictions of the new "ethics" laws.  (Section 89506 and Regulations 18950.1 and 18950.3.)  For example, travel in connection with a speech given by a legislator, if the travel is in the State of California, is not subject to any limits and is not reportable by the recipient.  Lodging and subsistence in connection with a speech is not limited and not reportable as long as the payment is "necessary" and covers meals and beverages on the day of the speech.  (Section 89506 and Regulation 18950.3.)


Please also note that pursuant to Regulation 18217 (copy enclosed) a nonprofit organization shall be considered a controlled committee, if a candidate exercises significant influence over the actions and decisions of an organization and the organization is operated for political purposes.  You should consult this regulation to ensure no contributions to the legislators would result from any private donations.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Jeff Marschner

General Counsel

By:
Luisa Menchaca

Counsel, Legal Division

