




May 13, 1993

Barton G. Hechtman

Assistant City Attorney

City of Scotts Valley

152 North Third Street, Suite 201

San Jose, CA  95112






Re:
Your Request for Advice


Our File No. A-93-171

Dear Mr. Hechtman:


This is in response to your letter requesting follow-up advice on behalf of Scotts Valley City Councilmember Michael Shulman regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   
This letter is intended to supplement the advice provided in the Logan Advice Letter, No. A-92-439 and A-92-555.

QUESTION


May Scotts Valley City Councilmember Shulman participate in the decisions concerning the Sky Park Project where the councilmember owns real property which is more than 300 feet, but less than 2,500 feet from the site of the project, and owns his personal residence which is more than 2,500 feet from the site of the project?

CONCLUSION


Councilmember Shulman may participate in the decisions concerning the Sky Park Project so long as the decisions will not materially affect (1) the fair market value or rental value of his condominium, or (2) his tenant.  However, despite a material  financial effect on his condominium or his tenant, he may still participate if the effect of the decision on his interests is not distinguishable from the effect on the public generally.

FACTS


We understand the facts to be substantially the same as the facts provided in the Logan Advice Letter, supra.  Currently, the city is in the process of considering a specific plan for the Sky Park Project, a 98-acre project in the city.  It is planned that 200 to 350 new housing units will be constructed at the site, retail and business property, a new school, and 21 acres of open space. 


You stated that there is a population in Scotts Valley of  approximately 9,000.  The city covers a geographic area of approximately four square miles.  In an earlier letter requesting advice on behalf of another official (Hechtman Advice Letter, No. A-92-469), you stated that the population of Scotts Valley was approximately 9,000, and that there are approximately 900 residential units that are approximately the same distance from the project and which houses an estimated 1,721 persons.  This is 19 percent of the population of the jurisdiction.  


In our telephone conversation of May 10, 1993, you stated that the councilmembers of Scotts Valley are required to reside in the jurisdiction.  Councilmember Shulman's home is beyond 2,500 feet of the project.  However, the councilmember also owns a condominium, which is leased to a tenant, which is located more than 300 feet from the project, but within 2,500 feet of the project.  

ANALYSIS

Economic Interests


As discussed in our prior letter, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


According to the information you have provided, Councilmember Shulman owns two parcels in which he presumably has an interest of $1,000 or more.  Consequently, he may not participate in any decisions which will have a reasonably foreseeable material financial effect on either real property interest.


Additionally, the tenant in Councilmember Shulman's condominium is considered a source of income.  (Section 87103(c).)  Thus if the tenant will be materially affected by the decision, the official may not participate in the decision.  

Foreseeability and Materiality


According to Regulation 18702.3(a), since the condominium is more than 300 feet from the project, but within 2,500 feet, the effect of the decision is considered material if the decision will have a $10,000 or more effect on the fair market value of the real property, or will affect the rental value of the property by $1,000 or more per 12-month period.


Additionally, the tenant may also be materially affected by the decision.  This would be the case if the decision will affect (1) the tenant's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more (Regulation 18702.6(a)), (2) the legally allowable or actual use of the property, (3) the rent the tenant pays by the greater of $250 or 5 percent, during any 12-month period following the decision, or (4) the termination date of the lease.  (Regulation 18702.4(a), (b), (d), and (e).)  It does not appear that a project situated beyond 300 feet of the condominium would have such effects on the tenant or the property.


With respect to the councilmember's personal residence, a different rule applies.  Regulation 18702.3(b) provides:


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:


(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


You have indicated no special facts or circumstances regarding the decision, its effect, or regarding the councilmember's real property which makes it foreseeable that the 

property will be materially affected.

The "Public Generally" Exception


Even if the project will have a material financial effect on the councilmember's real property, as we discussed in our prior letter, the councilmember may still participate in a decision if the effect of a decision on his real property is not distinguishable from the effect of the decision on the public generally.  


For the "public generally" exception to apply, a decision must affect an official's interests in substantially the same manner as it would affect a significant segment of the public in the official's jurisdiction.  (Regulation 18703.)  Regulation 18703.1 provides a special exception applicable to the councilmember's new residence, consistent with the conclusion in our prior letter.  This exception would not apply to the councilmember's condominium, since it is not his principal residence.


Regulation 18703 provides the traditional "public generally" exception.  Pursuant to Regulation 18703, the councilmember may still participate in the decision if the effect of the decision on a significant segment of the public of the city will be substantially similar to the effect on his interests.  (Regulation 18703.)  


As stated previously, the population of Scotts Valley was approximately 9,000, and there are approximately 900 residential units that are approximately the same distance from the project and which house an estimated 1,721 persons.  This is 19 percent of the population of the jurisdiction.  


Nineteen percent of the population would appear to be a significant segment of Scotts Valley.  (Morton Advice Letter, No. I-91-374.)  Thus, so long as the effect on the significant segment of the public is substantially similar as the effect on the councilmember's interests, the councilmember may participate in the decision.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

