




May 13, 1993

Honorable John R. Lewis

Senator, Thirty-Fifth Senatorial District

Lewis for State Senate

P.O. Box 6531

Orange, CA 92613-6531







Re:
Your Request for Advice


Our File No. A-93-173

Dear Senator Lewis:


This is in response to your letter requesting the confirmation of telephone advice provided on your behalf concerning your disclosure obligations as the California State Senator for the Thirty-Fifth Senatorial District, pursuant the Political Reform Act (the "Act").   

QUESTION


What are your responsibilities with respect to a baby shower being given on your behalf?

CONCLUSION


Gifts that are given to you at the baby shower that are intended for the use of your child are considered gifts to your child.  However, since the event itself will be held for you and your spouse, you are deemed to have received a gift of your pro-rata share of the total cost of the event.  


Finally, any gifts you receive over which you exercise discretion and control, or of which you enjoy direct benefits, along with your family, are fully attributable to you for purposes of the disclosure, disqualification, and gift limit provisions of the Act.

DISCUSSION


Pursuant to the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  Section 87207 provides that a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and a general description of the business activity of the donor.


Moreover, Section 87102.5 prohibits any member of the legislature from making, participating in making or in any way attempting to use the member's official position to influence certain specified governmental decisions in which the official knows or has reason to know the official has a financial interest.  The member has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)


And finally, the Act now provides gift and honoraria limits with respect to elected state officers.  Section 89504 provides:

"No elected state officer shall accept gifts from any single source in any calendar year with a total value of more than two hundred fifty dollars ($250)."


Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.

Baby Shower Gifts


You have asked about the consequences of receiving baby gifts at a baby shower held for you and your spouse.  Regulation 18726.2 provides:


(a)  Gifts given directly to members of an official's immediate family are not gifts to the official unless used or disposed of by the official or given by the recipient member of the official's immediate family to the official for disposition or use at the official's discretion.


(b)  Gifts delivered by mail or other written communication are given directly to members of the official's immediate family if the family members' names or familial designations (such as "spouse") appear in the address on the envelope or in the communication tendering or offering the gift, and the gift is intended for their use or enjoyment.


(c)  A gift given to the official, but designated for the official and spouse or family, is a gift to the official if the official exercises discretion and control over who will actually use the gift.


(d)  If the official enjoys direct benefit from a single gift, as well as members of the official's family, the full value of the gift is attributable to the official.





[Emphasis added.]


The October 24, 1985 Memorandum on the Adoption of the Regulation 18726.2 stated:


For instance, if an official and spouse are taken to dinner, the dinner consumed by the spouse is a gift only to the spouse, not to the official.  However, a color television set given to the official's family and used by the official as well as the family members, is considered to be a gift to the official.  


Pursuant to the regulation, items that are given to and are intended for the use of your child are not considered gifts to you.  However, gifts over which you exercise discretion and control, or of which you enjoy direct benefits, along with your family, are fully attributable to you.

The Baby Shower


You have also asked about the ramifications of two personal friends paying for and hosting the baby shower itself.  The Commission has concluded in the past that when an official attends a reception given in his honor he receives a "gift" within the meaning of the Act.  (In re Gutierrez (1977) 3 FPPC Ops. 44.)


However, in valuing the gift, the Commission stated:


In the present case, the individual donations were used to purchase entertainment and refreshments that benefit everyone who attended the reception....  Moreover, [the official] did not receive any tangible benefits in connection with the event, other than the food and beverages he  consumed.  Under these circumstances, we think that the appropriate measure of the value of the gift to [the official] is the value of the benefits he personally received by attending the event.   Furthermore, we think that the proper way to establish this value in this case is to divide the actual cost of sponsoring the event by the number of persons who attended.







(In re Gutierrez, supra, at p. 45.) 


Subsequent to the Gutierrez opinion, the Commission adopted a regulation reflecting this conclusion.  Regulation 18946.2 provides:


When an official is honored at a testimonial dinner or similar event, of which campaign fundraising for the official is not a purpose and at which event such fundraising does not occur, the value received by the official is his or her pro rata share of the cost of the event, plus the value of any specific tangible gift that is presented to the official at the event, and that is not excluded from the definition of "gift" by Government Code Section 82028.


This formula would also apply to the gift of the baby shower to you and your spouse.  Thus, you will have received a gift of your pro-rata share of the cost of the baby shower.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

