




May 25, 1993

Honorable Robert S. Brazelton

Downey City Councilmember

10029 Birchdale Avenue

Downey, CA  90240






Re:
Your Request for Informal Assistance 


Our File No. I-93-175

Dear Councilmember Brazelton:


This is in response to your letter requesting advice regarding your responsibilities as a Downey City Councilmember under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you are proposing hypothetical courses of action, we are treating your request as one for informal assistance.  

QUESTION


You have an interest in a partnership which will be materially affected by a decision of the city council.  If you convey your investment interest to your adult children, without receiving any payment for the interest, will the interest in the partnership cease to be a disqualifying financial interest?

CONCLUSION


Once an investment interest is disposed of by means of some bona fide irrevocable transaction, it no longer constitutes an economic interest for purposes of the conflict-of-interest provisions of the Act.  


However, payments received by virtue of the sale of the stock may constitute income under the Act which could be a disqualifying financial interest in the source of income.  If the stock is disposed of and no income is received, no economic interest would be created by the transaction.  


A public official is deemed not to have an economic interest in the business interests of the official's adult children.

FACTS


You are a member of the Downey City Council and the Downey Redevelopment Commission.  The redevelopment commission established a redevelopment area which encompasses most of the downtown area of the city.


You stated that you are a limited partner in a partnership that owns land and an office building in the redevelopment area.  You have a 5.3 percent interest in the partnership.


You have asked whether you may covey your partnership interest to your adult children without creating a conflict of interest.  The children's ages range from 23 to 32.

ANALYSIS

Conflicts of Interest, Generally


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a) and (c).


You stated that you have a limited partnership interest in a partnership which owns an office building in the downtown area.  For purposes of this discussion, we assume that your interest in the partnership is worth more than $1,000.  Consequently, you may not participate in decisions that will have a foreseeable and material financial effect on the partnership.


You would not, however, have an "interest in real property" with respect to the office building owned by the partnership.  Section 82033 defines "interest in real property" as:


[A]ny leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity[] or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.


We understand that your interest in the partnership is less than 10 percent.  Thus, your economic interest is in the partnership, not in the partnership's real property.  However, please note that the office building continues to be an asset of the partnership for evaluating the materiality financial effect of the decisions (as discussed below).


The standard for materiality differs depending on whether the partnership is directly or indirectly involved in the decision.    Generally, if the official's business interest is directly involved in a decision, the effect is deemed to be material.  A business is directly involved in a decision when the business entity, or its agent:  (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency; (3) a person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)  Under your facts, the partnership will only be indirectly affected.


However, an official may still have a conflict of interest in a decision by virtue of the indirect effect on the business.  (Regulation 18702.)  Whether the indirect effect of a decision on a business entity is material depends on the financial size of the business entity.  For example, for small business entities, Regulation 18702.2(g) (copy enclosed) provides:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


Assuming this is the appropriate standard, if the decision will not result in an increase or decrease to the gross revenues of the partnership for a fiscal year, or an increase or decrease in the value of assets or liabilities by $10,000 or more (such as the office building); and will not result in the partnership incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, you may participate in the decision.

Disposal of the Stock


You have asked whether you may dispose of the interest in the partnership and participate in the decision.  Investment interests are only disqualifying so long as the investment is held by the public official or the official's spouse or dependent children.  A child is considered a "dependent child" for purposes of the Act if the child is under 18 and the elected official is entitled to claim the dependent child as such for income tax purposes.  (Tremlett Advice Letter, No. I-89-386.)  An official is not deemed to have an investment interest in any business entity owned by adult children.  


However, payments received by virtue of any sale may constitute income under the Act.  If these payments are income, you would have an economic interest in the source of the payment (the new owner of the partnership interest) for 12 months after the payment.  Thus, if the decisions materially affected the source of income, you would be required to disqualify yourself.


You have proposed that you will dispose of the interest by conveying the interest to your adult children, without receiving any payments in return.  If this is the case, you will no longer have an investment interest in the partnership.  Moreover, the new owners of partnership would not be considered sources of income to you.  Thus, absent some other economic interest in the decision, you would not have a disqualifying conflict of interest in redevelopment decisions.

Trusts


You have also asked whether you would have disposed of the interest in the partnership if you conveyed your interest into an irrevocable trust to the benefit of your adult children.  


Regulation 18234 (copy enclosed) provides that a person has a direct, indirect or beneficial interest in a trust if the person is:


(1)  A maker and:

