




May 13, 1993

Denis A. Eymil

County Counsel, Kings County 

Office of the County Counsel

Kings County Government Center

Hanford, CA  93230






Re:
Your Request for Informal Assistance


Our File No. I-93-177

Dear Ms. Eymil:


This is in response to your letter requesting advice on behalf of Kings County Supervisor Joe Bezerra regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not concern a specific governmental decision but seeks general guidance, we are treating your request as one for informal assistance.


Please note that other laws, as noted in your analysis, may restrict the activity of the supervisor.  It would be advisable to contact the Attorney General's Office with respect to these other provisions of law that might apply to your facts.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Do the conflict-of-interest provisions of the Act require Supervisor Bezerra to disqualify himself from participating in decisions of the board of supervisors regarding the Kings View Corporation by virtue of his volunteer position on the Kings View Corporation's board of directors?

CONCLUSION


If Kings View Corporation is a bona fide educational, academic, or charitable organization, the supervisor will not have an economic interest in the corporation and will not be required to disqualify himself.  


However, if Kings View Corporation is not a bona fide educational, academic, or charitable organization, it will be considered a source of income to the supervisor.  Thus, the supervisor will be prohibited from participating in or influencing any decision that will have a reasonably foreseeable material financial effect on the corporation.

FACTS


Supervisor Bezerra is a member of the Kings County Board of Supervisors.  In his private capacity, he has been asked to serve on the board of directors of the Kings View Corporation (the "corporation"), a nonprofit corporation that provides mental health services to private sector and public sector facilities.  You stated that one-half of the corporation's activities are in connection with public sector clients, including Kings County.


Supervisor Bezerra has been asked to serve on the board of directors in a nonsalaried capacity.  The only payments the supervisor will receive will be in the form of reimbursements for costs incurred in attending the meetings, which might include mileage, meals and other incidental costs.  


You stated that the supervisor is concerned about potential conflicts of interest that may arise should he accept the position with the corporation.  As a contractor with the county, the corporation appears annually before the county board of supervisors seeking renewal of the contract.  Additionally, the corporation periodically makes other appearances before the board on matters relating to the contract or bids on other county contracts in the mental health field. 
You also stated that the corporation frequently interacts with county employees.

ANALYSIS

Economic Interests, Generally


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(c) and (d).


Supervisor Bezerra is a public official.  (Section 82048.)  Therefore, he may not make, participate in making, or in any way use his official position to attempt to influence a decision in which he has a financial interest as set forth above.  (Section 87100.) 


However, the Kings View Corporation is a nonprofit entity.  The term "business entity" is defined as: "any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association."  (Section 82005.)  Since the corporation is a nonprofit organization, it is not a "business entity" as defined in Section 82005.  Thus, the corporation is not a disqualifying financial interest pursuant to Section 87103(d).


Moreover, the corporation does not pay the supervisor a salary for his work on the board of directors, but does pay for his travel expenses, meals, and other incidental costs associated with attending the corporation's meetings.  Section 82030(b)(2) provides that "income" does not include reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.  Thus, if the corporation is a bona fide educational, academic or charitable organization, the corporation would not be considered a source of income under the Act.


The Commission has not defined what constitutes a bona fide educational, academic, or charitable organization in the Act.  However, we have advised in the Sonoda Advice Letter, No. A-89-179):


A corporation which is organized and operated exclusively for educational, academic, or charitable purposes, and which is exempt from taxation under the provisions of Section 501(c)(3) of the Internal Revenue Code qualifies for this limited exception to the reporting and disclosure requirements of the Act.  However, not all 501(c)(3) corporations are "charitable, academic or educational," since that section also covers corporations that test for public safety, foster amateur sports competitions, and engage in various other activities.


We now examine whether The Asia Foundation is a bona fide academic, educational or charitable organization for purposes of the Act.  You state in your letter that this organization is a publicly-supported, tax-exempt, not-for-profit organization as defined in Sections 170 and 501(c)(3) of the Internal Revenue Code.  The organization was founded in 1951 to lend American assistance to Asians for the growth and development of their societies, to promote Asian regional cooperation, and to further Asian-American understanding, cooperation and friendship.  The foundation manages exchange programs for Asians coming to the United States and provides educational and placement services to a number of governmental and private agencies and corporations.  It is one of four members of Partners for International Education and Training, a joint venture responsible for placing and monitoring Agency for International Development participants in a broad range of United States academic and training programs.  You are not a member of the board of The Asia Foundation and are not a volunteer or otherwise engaged in activities with the foundation.


As described in your letter, The Asia Foundation has academic or educational functions and does not otherwise seem to fit into the 501(c)(3) categories.  Therefore, we conclude that it is an educational organization for purposes of Section 82030(b)(2).  


We do not have sufficient information to determine whether the corporation falls within this exemption.  However, as stated above, if the exception does apply, the corporation will not be a source of income to the supervisor and he will not be required to disqualify himself.  

Source of Income


If the exception does not apply, and Kings View Corporation is a source of income of $250 or more to the supervisor, he may not participate in or influence any decision that will have a reasonably foreseeable material financial effect on the corporation.


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where Kings View Corporation is directly before the board of supervisors, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)  Thus, the supervisor could not participate  in or influence any decision in which the corporation is directly involved.


Where the corporation is not directly before the board of supervisors, but may be indirectly affected, Regulation 18702.5 (copy enclosed) applies.  Whether the indirect effect on a nonprofit entity is material depends on the size of the entity.  


For example, Regulation 18702.5(f) provides that for an entity whose gross annual receipts are $100,000 or less, the indirect effect of a decision is material where:


(1)  The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $10,000 or more.


(2)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.


(3)  The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $10,000 or more.


Of course, application of these standards is necessarily dependent on the facts of a particular decision before the board of supervisors.  We have enclosed some general materials for your information.


If you have any further questions regarding this matter or a specific decision for which you need guidance, please feel free to contact me at (916) 322-5901.\






Sincerely,

