

June 10, 1993

Cynthia L. Humbert

Assistant City Attorney

Office of the City Attorney

City of Stockton

425 North El Dorado Street

Stockton, CA  95202-1997



Re:
Your Request for Advice




Our File No. I-93-178

Dear Ms. Humbert:


This is in reply to your request for confirmation of telephone advice in which we discussed the conflict-of-interest provisions of the Political Reform Act (the "Act").   The most recent information we have received from you was by letter dated May 17, 1993.


Because your request refers to conduct which has already taken place, I am precluded from giving formal advice on this matter.  I was not aware during our conversations that the conduct had already taken place and apologize for any misunderstanding or inconvenience.  I will, however, offer an informal general analysis of your questions.


QUESTIONS


1.  For the purposes of the Act's conflict-of-interest provisions, when does an official "have reason to know" that a government decision is affecting his source of income?


2.  Is a city council's approval of a final subdivision map, which does not require any bond or other security for future subdivision improvements, a "ministerial act" for purposes of the Act's conflict-of-interest provisions?

CONCLUSION


1.  Under Section 87100, an official "has reason to know" that a government decision will affect the official's source of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income and would be aware of the decision's probable impact on the source.


2.  Generally, a city council's approval of a final subdivision map pursuant to the Subdivision Map Act (Government Code Section 66410 et seq.) is a "ministerial act" for purposes of the Political Reform Act.  However, if the city council's approval is conditioned on the developer posting a bond or other security to ensure completion of the tentative map's requirements or if a substantive issue arises before the city council as to whether the final map is in substantial compliance with the tentative map, the city council's actions will be more than "ministerial" in nature.

ANALYSIS


Section 87100 prohibits a government official from making a government decision in which the official "knows or has reason to know he has a financial interest."  Section 87103(c) identifies a source of income of $250 or more in the 12-month period before the decision as a "financial interest" covered by Section 87100.

Knows or Has Reason to Know


We have advised that an official "has reason to know" that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income and would be aware of the decision's probable impact on the source.  (Price Advice Letter, No. A-85-165.)  Therefore, each situation has to be analyzed according to its specific facts and circumstances to determine if the official "had reason to know" that the decision would affect the official's source of income.

Ministerial Decisions


Regulation 18700(d)(1) provides that, for purposes of Section 87100, officials do not "make" government decisions when they engage in ministerial acts.


A governmental action is not ministerial where governmental officials have discretion in determining what that action will be.  (See Sperry Advice Letter, No. A-83-235.)


Section 66474.1 of the Subdivision Map Act (Government Code Section 66410 et seq.) states:


A legislative body shall not deny approval of a final or parcel map if it has previously approved a tentative map for the proposed subdivision and if it finds that the final parcel map is in substantial compliance with the previously approved tentative map.  


The question is whether it is a ministerial decision when a city council is asked to approve a final map for a subdivision after the tentative map for the proposed subdivision previously has been approved and the city staff indicates that the proposed final map is in substantial compliance with the previously approved tentative map.


Since the law prohibits the city council from denying approval of the final map at this stage, we believe that the city's approval of the final map is generally considered to be a ministerial decision.


However, there are two qualifications on this.  


First, Section 66474.1 requires that the final map be in "substantial compliance" with the previously approved tentative map.  If a substantive issue arises before the council as to whether the final map is in fact in substantial compliance with the tentative map, the council's deliberations on this issue could become discretionary and lose their ministerial nature.  In that case, if a councilmember has a financial interest in the decision, he or she must disqualify pursuant to Section 87100.  


Second, we understand that sometimes during the approval process for final subdivision maps, the city council will approve the final map in exchange for the developer's agreement to post a bond or other security to ensure that improvements required as part of the tentative map are completed.  The alternative to this procedure is that the developer will have met all of the city's requirements by the time the final map is presented to the city council for approval.  Where a bond or security is posted to ensure future compliance with the tentative map, the city council's approval is required presumably because there has not been substantial compliance with the tentative map.  Therefore, in this specific situation the city council's approval of the final map is not ministerial and any councilmember with a financial interest in the decision must disqualify pursuant to Section 87100.


I hope that this has been of assistance.  If you have any questions, please contact me at (916) 322-5901.



Sincerely,



Scott Hallabrin



Assistant General Counsel

SH:ak

