




June 3, 1993

Susan M. Schectman

Office of City Attorney

City of Pacifica

170 Santa Maria Avenue

Pacifica, CA 94044






Re:  Your Request for Advice







Our File No. A-93-179

Dear Ms. Schectman:


This is in response to your request for further advice regarding the responsibilities of Pacifica City Councilmember Ellen Castelli pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  This letter is intended to supplement the advice provided in the Schectman Advice Letter, No. A-92-570.

QUESTIONS


1.  If the councilmember's employer were to sell the employer's interests in real property that are located in the redevelopment area would the councilmember be able to participate in redevelopment decisions?


2.  If Councilmember Castelli resigns from the Pacifica Redevelopment Agency, may she appear before the redevelopment agency to express her views?  

CONCLUSIONS


1.  Councilmember Castelli will be required to disqualify herself from participating in any decision which will foreseeably and materially affect her employer, Red Carpet Realty-Andy Breslin Co., Inc. and Mr. Breslin, and any property that they own.  If the vacant lots are conveyed away, they would not be considered in determining whether Red Carpet Realty-Andy Breslin Co., Inc. or Mr. Breslin will be materially affected.


2.  If the councilmember resigns from the redevelopment agency, she would still be a public official by virtue of her membership on the city council.  Consequently, the councilmember could only appear in the same manner as any other member of the general public before the redevelopment agency, to represent her own personal interests in real property she wholly owns.  However, the councilmember's comments must be limited to her personal interests, and care should be taken to clarify that she is not acting in any official capacity.  

FACTS


The facts are substantially the same as those pertaining to your prior advice request (Schectman Advice Letter, No. A-92-570):

Councilmember Castelli is a member of the Pacifica City Council and the redevelopment agency, and is employed as a real estate agent with Red Carpet Realty-Andy Breslin Co., Inc. ("Red Carpet").  During the past 12 months, the councilmember has received over $250 in income from Red Carpet.  However, the councilmember has no ownership interest in Red Carpet.  The business is wholly owned by Mr. Breslin.  


A redevelopment plan for the Rockaway Beach Redevelopment Area was previously approved by the city.  Mr. Breslin owns a variety of interests in the proximity of the redevelopment area.  These include:


1.  Mr. Breslin and his spouse own Red Carpet and the lot and building occupied by Red Carpet.  Red Carpet leases the building from the Breslins.  The property is within 300 feet of the boundary of the redevelopment area.  


2.  In addition, the Breslins own four vacant lots which are situated within the redevelopment area.  The vacant lots are currently zoned for commercial use.  The Breslins have proposed a motel for the vacant lots, but have not yet submitted a formal proposal to the city.


The city council and redevelopment agency continue to be involved in the implementation of several projects within the redevelopment area.  You anticipate these decisions will be considered by both the city council and the city redevelopment agency.  These projects include:


1.  Improvements to Maitland Avenue:  A proposal to repave Maitland Avenue and to construct curbs and sidewalks.  The project fronts directly on the Breslins' vacant lots and would directly improve their street frontage.  


2.  The Days' Inn Expansion:  A proposal to construct a 4,500 square foot expansion of an existing 30-room motel to 44 rooms.  The expansion site is immediately adjacent to the Breslins' vacant lots where the Breslins plan to build their motel.  


3.  The Pollack Project "Site A":  A proposal to amend the redevelopment agency's agreement with a developer, Pollack Corporation, to construct an 18,000 square foot two-story commercial office/retail complex.  The project is within 300 feet of the boundary of the Breslins' vacant lots.  


4.  The Quarry Reclamation Project:  A proposal to reclaim a 117-acre quarry which has already been excavated and graded.  The plan is to fill and recontour the slopes of the quarry, improve its drainage, and revegetate the site.  No current development project is proposed.  


The lot and building occupied by Red Carpet is within 250 feet of the boundary of the quarry and within 800 feet of the area where the actual reclamation work will occur.  The Breslins' vacant lots are approximately 660 feet from the quarry boundaries and approximately 760 feet from the area where actual reclamation work will occur.

ANALYSIS


As was discussed in our prior letter, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:  Any source of income of $250 or more provided to, received by or promised to the public official within 12 months prior to the time when the decision is made; or any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(c) and (d).)


Councilmember Castelli is currently employed with Red Carpet.  Consequently, pursuant to Section 87103(d) and 87103(c), Councilmember Castelli has an economic interest in Red Carpet.  Thus, the councilmember may not participate in any decision that will have a reasonably foreseeable and material financial effect on her economic interests.


Generally, real estate agents and brokers are disqualified from participation in major redevelopment decisions.  For example, in the Gillio Advice Letter, No. A-88-250, we advised:


Because the real estate business is so directly tied to redevelopment activity and the offices for which the mayor and city councilmember work are located in and doing business within the proposed redevelopment area, we conclude that the real estate offices will be materially affected by the decisions regarding adopting or amending the redevelopment area.

* * *


Typically, once the decisions regarding the boundaries of the redevelopment area or project areas have been made, the redevelopment authority begins the process of designing specific projects in designated project areas.  Frequently these projects encompass small portions of the larger redevelopment area.  Whether the mayor and councilmember may participate in decisions regarding these individual projects depends on the proximity of the project to the financial interests of the real estate firms.


However, according to your facts the preliminary decisions on the establishment of the redevelopment area have been completed.  Instead the decisions currently under consideration by the city council and redevelopment commission regard specific projects.  Thus, as we advised in our prior letter, since Mr. Breslin and Red Carpet Realty are indirectly involved in the decisions concerning the redevelopment projects, the councilmember would be required to disqualify herself if any of the following applied:


1.  The decision in question will increase or decrease either the gross revenues (for a fiscal year), or the value of assets or liabilities of Red Carpet by $10,000 or more, or will result in Red Carpet incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more.


2.  The decisions will affect Mr. Breslin's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more.


3.  The decision involves:



a.  Real property within 300 feet of the boundaries of Mr. Breslin's property and there will be any financial effect on the value of the property.  (Regulation 18702.3(a)(1).)


b.  The construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities to Mr. Breslin's real property, and the property will receive new or substantially improved services.  (Regulation 18702.3(a)(2).)


c.  Real property that is more than 300 feet but within 2,500 feet of Mr. Breslin's property and the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of his property or will affect the rental value of the property by $1,000 or more per 12 month period.  (Regulation 18702.3(a)(3).)



d.  Real property beyond 2,500 feet from Mr. Breslin's property, and there are specific circumstances regarding the decision, its effect, and the nature of the source of income's real property, which make it reasonably foreseeable that the fair market value of the real property will be affected by $10,000 or more or the rental value of the property will be affected by $1,000 or more per 12 month period.  (Regulation 18702.3(b).)


In your prior letter, you stated that Mr. Breslin's vacant lots are within the redevelopment area and near several of the current projects within the area.  Additionally, the contemplated project would result in the improvement of the street fronting the vacant lots, providing new or substantially improved services to the lots.  Consequently, the councilmember was required to disqualify herself if these projects would have any financial effect on the value of Mr. Breslin's real property.


The Quarry Reclamation Project was within 250 feet of the property owned by Mr. Breslin which currently contains the Red Carpet offices.  In addition, it is within 660 feet from Mr. Breslin's vacant lots.  Thus, Councilmember Castelli must disqualify herself if there will be any financial effect on the value of the Red Carpet property or if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the vacant property or will affect the value of the vacant property by $1,000 or more per 12 month period.  (Regulation 18702.3(a)(3).)

Sale of the Vacant Lots


You have asked whether the result would be different if Mr. Breslin no longer owned the vacant lots in the redevelopment area.  Since the measure of materiality regarding real property owned by a source of income is based on distance, the disposal of the vacant lots would reduce the potential conflicts of interest that would result.  

