




June 24, 1993

Conni Barker

Director, Governmental Relations

Association of California Water Agencies

910 K Street, Suite 250

Sacramento, CA  95814-3577






Re:  Your Request for Informal Assistance







Our File No. I-93-186

Dear Ms. Barker:


This is in response to your letter requesting advice on behalf of the Association of California Water Agencies (ACWA) concerning the duties of ACWA under the Political Reform Act (the "Act").  Since your question concerns the application of the Act to unnamed Legislators, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Is an air and bus tour of the Sacramento Delta provided to Legislators by ACWA in order to inform the Legislators about the nature of the Delta reportable gifts to the Legislators?

CONCLUSION


Any portion of the tour that served primarily to convey information is considered informational material and is not a reportable gift.


However, any transportation to and from the origin of the tour are reportable gifts.  You stated that ACWA did not provide transportation to and from the origin of the tour.


In addition, any other benefits, such as food or drinks, that are associated with the tour would also be considered gifts.

FACTS


ACWA is a lobbyist employer comprised of state water agencies.  On April 16, 1993, ACWA sponsored a day-long tour of the Sacramento-San Joaquin Delta for Legislators and legislative staff.  The tour was provided to acquaint legislative officials with the nature of the Delta, to see the fishery facilities, and the local and state water projects in the Delta, the levees surrounding it, and the various channels which have environmental or other problems. 


You stated in our telephone conversation of June 24, 1993, that the tour was developed and conducted in coordination and cooperation with the California Department of Water Resources and the California Department of Fish and Game.  The tour was composed of two portions.  The first portion was by chartered bus.  In addition to the bus trip itself, stops were made at public and private facilities as part of the tour.  


The second portion (backtracking over the same route) was by airplane.  The airplane flew a special path over the Delta to acquaint the Legislators with the Delta system as a whole.  You stated that experts from the State Department of Water Resources and the Department of Fish and Game were presenting information throughout the two portions of the tour.  The content of the information provided was developed by these state employees.


Tour speakers included the Director and Deputy Director of the California Department of Water Resources, and a Fish and Wildlife Manager with the Bay-Delta Division of the California Department of Fish and Game.

ANALYSIS


Section 82028 defines a "gift" as:


(a)  "Gift" means, except as provided in subdivision (b), any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


(b)  The term "gift" does not include:



(1)  Informational material such as books, reports, pamphlets, calendars, or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material."






(Emphasis added.)


Thus, absent an exception, the value of the free tour of the Delta provided by ACWA to Legislators is considered a reportable gift to the Legislators.  


As noted above, Section 82028(b)(1) exempts "informational material," such as reports or periodicals, from the "gift" definition.  Additionally, we have advised that the actual tour would be exempt from the definition of "gift" as informational material where the tour was the means of conveying the information.  


For example, in 1975 the Commission interpreted "informational material," as used in Section 82028, as both tangible and intangible materials.  Where a public official was to receive a private guided tour of a nuclear power plant, the Commission found that the tour was the informational material and therefore, the value of the tour was not a gift to the official.  The Commission stated:


[T]he tour that is provided by PG&E, although intangible in nature, supplies information in a useful form and does not lend itself to any accompanying gratuities or special favors.  

* * *


The acquisition of adequate information is essential to sound legislative and administrative action.  It is not the purpose for the Political Reform Act in any way to interfere in the free flow of information to officials.  Only financial pressures and inducements are sought to be limited and disclosed.  See Section 81001(b).  The tour outlined here would increase the knowledge of the legislative official and would neither be prohibited nor reportable as a gift under the Act.







In re Spellman (1975) 1 FPPC Ops. 16.


Generally, however, helicopter tours have not been included in this exception.  In the Olson Advice Letter, No. A-85-218, we advised that a helicopter tour was not considered informational material where commercial helicopter flight services in the jurisdiction could also provide the same tour.  Additionally, we reached the same conclusion where the site of the aerial tour was accessible by automobile.  (Aguilar Advice Letter, No. A-86-243.)


In January, 1993, Regulation 18942.1 became operative.  Regulation 18942.1 provides:


"Informational material" means any item which serves primarily to convey information and which is provided to an official for the purpose of assisting him or her in the performance of his or her official duties.  Informational material may include:

* * *



(c)  On-site demonstrations, tours, or inspections designed specifically for public officials.  No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed "informational material" except insofar as such transportation is not commercially obtainable.




(Emphasis added.)


It is clear that Regulation 18942.1 was not intended to reverse the conclusions in the Aguilar and Olson Advice Letters, supra.  Even in light of the new regulation, generally, aerial tours are presumed not to be informational material.  


However, in light of the regulatory language, it is appropriate to look at a variety of factors in determining whether any tour, by any means, might be informational in nature.  


According to your facts, the tour of the Delta and water facilities was reasonably necessary to assist members of the Legislature in dealing with legislation relating to California water policy.  Thus, it would appear that the tour primarily conveyed information regarding the Delta and related waterways.   


You stated the tour was designed specifically for the Legislators, and that the tour was formally structured to convey information to the officials.  Additionally, the tour was developed and conducted in coordination and cooperation with the California Department of Water Resources and the California Department of Fish and Game.  Informational material provided during the tour was prepared by employees of the California Department of Water Resources and the California Department of Fish and Game.


Moreover, while the mode of carrying out the tour was unusual, under these circumstances it appears to be a reasonable means and does not appear extravagant in value or nature in relationship to the information conveyed.  


Thus, based on the totality of the circumstances, we conclude the value of the informational tour of the Delta would not be considered a gift.  


We also understand that the bus tour was conducted under similar circumstances and served predominantly as a means to view land sites such as fisheries, river levees, and pumping stations.  Information was provided throughout the tour to the officials by experts in the field.  We reach the same conclusion with respect to the bus trip.

