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July 2, 1993

Kevin Barnes

Refuse Superintendent

City of San Bernardino

300 North "D" Street

San Bernardino, CA  92418

Re:  Your Request for Assistance

Our File No. I‑93‑187

Dear Mr. Barnes:

This is in response to your request for advice under the conflict‑of‑interest provisions of the Political Reform Act.

Since you are only seeking general assistance and not inquiring about a specific governmental decision, we are treating your letter as a request for informal assistance.

QUESTION

If you receive royalties from a garbage truck manufacturer for use of your patented design, will this impede your ability to make recommendations to the city on contracts for garbage collection equipment, services and repairs?

CONCLUSION

If you receive royalties of $250 or more from the garbage truck manufacturer, the manufacturer is a source of income to you.  You would be prohibited from participating in decisions which would have a material financial effect on the manufacturer.

In addition, your patent is an asset of yours.  You are further prohibited from participating in decisions which will increase or decrease the value of your asset by $250 or more.

FACTS

You are the Superintendent of Sanitation for the City of San Bernardino (the "city").  In that capacity, you are responsible for specifying, evaluating, and recommending refuse equipment and repairs for approval to the department director and to the city council.

In addition, you designed and patented a refuse collection truck.  A refuse equipment manufacturer, Amrep, is interested in using your design and has a potential order with the City of Los Angeles for 50 collection vehicles using your patented design.  Amrep has offered to pay you royalties of $500 per unit to use your design.

Amrep has, in the past few years, provided refuse equipment, parts and repairs to the city.  Before you enter into any contractual arrangement with Amrep, you wish to receive advice regarding how receipt of income from Amrep may affect your position with the city.

ANALYSIS

Economic Interests

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(c)  Any source of income, other than gifts 



and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(Emphasis added.)

The definition of "income" means a payment received, including but not limited to salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, or forgiveness or payment of indebtedness received by the filer.  (Section 82030.)

In your letter you posed several options to the manner in which you may derive income from Amrep and asked if any of the options would absolve any possible conflict.

Option 1.  City of Los Angeles Paying the Royalties:

In this option, Amrep would direct the City of Los Angeles, as part of its contractual agreement, to make the royalty payments to you directly.

Conclusion

It is Amrep who is authorized to use your patent to manufacture and distribute refuse collection trucks.  Using that patent, it may build trucks according to your design and distribute the finished product to any of its clients.   Those clients would be a source of income to Amrep.  The income you receive is a payment from Amrep for the right to use your patent in the manufacture of their trucks regardless of whether the contract provides for payment directly to you from the client.  Amrep is the source of income.

Option 2.  Separate Corporation Leasing Patent as Source of Income:

In this option, rather than have Amrep make royalty payments to you, a corporation would lease the patent rights and pay you a set amount as part of the lease agreement.

Conclusion

You have not provided enough information about the corporation or the lease agreement to respond to this question.

Option 3.  Withhold Payment of Royalties Until Some Future Time:

In this option, you would ask Amrep to withhold payment of your royalties until some future date.

Conclusion

As used in Section 87103(c), the term "source of income" includes not only the source of income which has been received, but also the source of income which has been promised.  The term "promised" is defined, in part, as a "...reasonable ground for hope or expectation..."  (Funk & Wagnalls Standard College Dictionary (l974) p. 1078.) 

We have applied the concept of "promised" income in previous situations.  In the context of real property listing agreements, income becomes "promised" to a public official/broker once a sale is pending, i.e., the property is in escrow.  We have also held that a legally enforceable promise to pay a sum of $250 or more to a public official makes the promisor a source of income to the official.  (Reed Advice Letter, No. A‑84‑226.)

Similarly, in the Waggoner Advice Letter, No. I‑90‑529, we advised that when an official has entered into a legally enforceable written agreement which provides for income to be paid at a future date, the official has received "promised" income.  

While you have not provided us with specific information on this point, it appears that you will have a legal right to receive the income withheld by Amrep.  The "promised" income under that agreement would be a disqualifying source of income on decisions you make in the present.


The payments you would receive from Amrep would qualify as income under the Act.  Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable  material financial effect, distinguishable from the effect on the public generally, on your source of income, Amrep.

Material Financial Effect

The Commission has developed regulations to determine when a decision will have a material financial effect on a financial interest.  The standard for determining materiality differs depending on whether your economic interest is directly or indirectly affected by the decision.  The application of direct  versus indirect standard is dependent on the specific facts of the decision.  Since you have not provided information pertaining to any decisions before you at this time, we can only provide you with general guidance.

Economic Interests Directly Affected:

Regulation 18702.1 (copy enclosed) provides that the effect of a governmental decision is material if a business entity in which a public official has an economic interest is directly involved in the decision before the public official's agency.  A source of income is directly involved in a decision if the source or their agent:

(1)
Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request; or

(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;

(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.


Regulation 18702.1(b).

Regulation 18702.1 would prohibit you from negotiating a contract, or making a recommendation to the city on a contract, when Amrep, or any other source of income to you, is the subject of the contract.

Other Economic Interests ‑ Personal Income or Assets

In addition to your economic interest in Amrep, or any other manufacturer who may be a source of income to you, your patent provides an additional disqualifying economic interest because it is a personal asset and potential source of personal income to you.  Regulation 18702.1(a)(4) provides that a decision will be material to a public official or his immediate family, if the decision will increase or decrease the official's personal expenses, income, assets, or liabilities by at least $250.

This could prevent you from making recommendations to the city on truck specifications relative to acquisition of refuse collection trucks.  For instance, by recommending the acquisition of trucks with specific equipment needs, which would require the use of your design by truck manufacturers, it may be reasonably foreseeable that you are enhancing the demand to use your design and would increase the value of the asset.  Conversely, you may not be able to recommend acquisition of trucks which do not utilize your design specifications.  Such a recommendation may decrease the royalties you may receive or may decrease the value of the patent.  This determination must be made on a case‑by‑case basis, according to the circumstances of the pertinent decision.

Economic Interests Indirectly Affected:

The conflict‑of‑interest provisions of the Act also require disqualification when an economic interest of an official is indirectly affected by a decision.  Whether the indirect effect of a decision is material depends on the financial size of the business entity in which the official has an economic interest.  Regulation 18702.2 (copy enclosed) provides that for a relatively small business entity, the effect of a decision is material where:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

Regulation 18702.2(g)


Different materiality thresholds apply depending on the size of the business entity.  We have no information available on the  size of Amrep to apply the appropriate materiality threshold under Regulation 18702.2.  Once you are aware of fiscal size of Amrep, you would refer to Regulation 18702.2 to determine when you would be prohibited from participating in recommendations which would have an indirect effect on Amrep. 

I trust this has provided you with some guidance on your conduct relative to your position with the city.  If you have additional questions or concerns, please feel free to contact the Commission's Legal Division at (9l6) 322‑5901.

Sincerely,

Jeff Marschner

General Counsel

By:  Jeanette E. Turvill

Political Reform Consultant

Legal Division

