

June 17, 1993

Ralph D. Hanson

Deputy City Attorney

City of Brea

Law Offices of Markman, Arozynski, Hanson & King

Number One Civic Center Circle

P.O. Box 1059

Brea, CA  92622-1059



Re:  Your Request for Advice




Our File No. I-93-188

Dear Mr. Hanson:


You have requested advice on behalf of Mr. Carrey J. Nelson regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Please note that our

advice is prospective in nature; we cannot comment on any previous conduct.


Your letter does not seek advice regarding a specific pending governmental decision and your question is general in nature.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329. 

QUESTION


Under the Act, may Councilmember Nelson participate in decisions involving the proposed Brea Towne Center project, since he owns property located between 300 and 2,500 feet from the project?

CONCLUSION


Councilmember Nelson may participate in decisions regarding the Brea Towne Center project if it is reasonable for him to rely on the appraisal of his properties and he concludes that each decision regarding the proposed project will not have a financial effect of $10,000 or more on the fair market value or an effect of $1,000 or more per twelve month period on the rental value of his properties.


FACTS


Mr. Nelson owns three improved rental properties, with a total of four residential dwelling units.  The three parcels in  the City of Brea are at 403 West Date Street, 411 West Date Street and 113 South Redwood Avenue, which has two residential units.


Mr. Nelson's property at 411 West Date Street is 326 feet south of the proposed Brea Towne Center project boundary.  This is the closest property to the proposed project.  The 403 West Date Street property is located 45 feet east of the 411 West Date Street property.  The 113 South Redwood Avenue property is three blocks from the proposed project.  All three subject properties conform to the surrounding land uses.  The Brea Towne Center project is a 50-acre mixed use project featuring an entire development of a city core to provide for new cultural, retail, office and residential opportunities.


On March 30, 1993 Lea Associates, Inc. prepared an appraisal of Mr. Nelson's properties for the City of Brea.  The appraisal analyzed the fair market value of the subject properties and the impact of the Brea Towne Center project on these properties.  The appraiser noted that the analysis was based on a review of the specific criteria set forth in Regulation 18702.3 and concluded that "there would be no apparent associated value impact on the subject properties as a result of the completion of the Brea Towne Center project.  This addresses the specific and direct market value change to the individual subject properties, not a general or macro-level improvement or change on the community." (Appraisal Report, page 92.)  The report also concluded that the proposed project would not have an impact upon the rental rates of 

Mr. Nelson's properties (Appraisal Report, page 95).

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

                    Section 87103(b).


Councilmember Nelson has an ownership and financial interest of more than $1,000 in four rental units located just over 300 feet from the proposed project.  Pursuant to Regulation 18702.3(a)(3), if there will be a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or an effect on the rental value of $1,000 or more per 12 month period, Councilmember Nelson may not participate in any decision regarding the Brea Towne Center project.


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  You indicate in your letter that Councilmember Nelson's properties are just over 300 feet from the proposed project.  Regulation 18702.3 provides in relevant part that the financial effect of a decision on real property in which an official has a direct, indirect or beneficial ownership interest, is material if:


(a)(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.

                     Regulation 18702.3(a)(3).


Therefore, if any of the decisions regarding the proposed project will have a material financial effect on the fair market value or rental value of any of his properties, as stated above, Mr. Nelson may not participate in the decisions.


We have previously advised that a public official must make a reasonable, good faith effort to determine the financial effect of a decision on the fair market value of his interests in real property.  (Green Advice Letter, No. A-90-075.)  Any such determination must include consideration of the following factors:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d)(1) - (3).


For purposes of the Act, the determination of materiality involves a determination of the financial effect of a decision on the fair market value and/or rental value of the property or properties in question.  The appraisal you submitted for our consideration states that the Brea Towne Center project will have no financial effect on the fair market value or rental value of Mr. Nelson's properties, despite the fact that Mr. Nelson has property as close as 326 feet to the proposed project.  The Commission cannot determine whether there will be a material financial effect on the councilmember's property or evaluate the accuracy of this appraisal.  The Commission does not act as the finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)


In his letter to the city, Mr. Robert N. Hara, the analyst,
 stated that "our focus of analysis is based on a review of specific details of Regulation 18702.3."  However, Mr. Hara noted that they had not received the environmental assessment reports concerning Mr. Nelson's properties.  "Our appraisal report and its value conclusions are subject to our receipt and review of environmental assessment reports and the execution of any cleanup recommendations contained in those reports."  In addition, since the appraiser also had not received the title reports, the valuation is subject to review and approval of a complete title report.


  Accordingly, if it is reasonable for Mr. Nelson to rely on the appraisal and he concludes that decisions regarding the proposed project will not have a financial effect on the fair market value of his properties of $10,000 or more, or on the rental value of his properties of $1,000 or more per twelve month period, he may participate in the decisions regarding the Brea Towne Center project.  Mr. Nelson must evaluate each decision regarding the project according to the above guidelines.

However, it appears that any determination cannot be made until the appraiser reviews all the pertinent information in accordance with Regulation 18702.3(a)(3) and Regulation 18702.3(d) and issues a final report.


I trust this answers your question.



Sincerely,



Jeff Marschner



General Counsel



By:  Jill Stecher




Counsel, Legal Division
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