




August 26, 1993

Thomas R. Harris

City Attorney

City of Stockton

425 North El Dorado Street

Stockton, CA 95202-1997






Re:
Your Request for Advice






Our File No. A-93-207

Dear Mr. Harris:


This is in response to your letter requesting advice on behalf of City Councilmember Sylvia Minnick regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Councilmember Minnick participate in making decisions affecting W.T. Hull, a general partner in a business in which the councilmember is a limited partner, or any of Mr. Hull's business interests, including, but not limited to, decisions concerning his interests in Carefilled Homes, Property Management Experts and the El Dorado Motel?

CONCLUSION


By virtue of Councilmember Minnick's business relationship with Mr. W.T. Hull in the Bennett Apartments, a California Limited Partnership, she is considered to have an economic interest in

Mr. Hull personally, and she may not participate in any decision that has a foreseeable material financial effect on Mr. Hull, or on any business entity controlled by him.

FACTS


The Bennett Apartments at Hunter and Magnolia Street is a California Limited Partnership housing project for low-income senior citizens.  There are two general partners, W.T. Hull and Marti Harris from the W.T. Hull Company.


Councilmember Minnick and her spouse, Richard Minnick, invested $20,000 for 2 units at $10,000 per unit in April 1989.  Each unit equals 2-1/4 percent for a joint share of 4.5 percent of the total project.  Since 1989, Councilmember Minnick and her spouse have received as a monetary distribution from its operations a total of $200 for the past four years.  As of May 5, 1993, the value of their shares is approximately $7,000 per unit for a total value of $14,000.


Unlike other types of real estate investments, the incentive to invest is to receive tax credit on one's income tax.  The value of the shares do not appreciate but rather decrease as tax credits are taken until there is a zero balance.  Under this California Limited Partnership, $3,000 is the maximum credit that can be taken yearly.  There will be no asset value to their shares until such time the building is sold and the asset divided according to the contract which gives the general partners the greater portion.  The property must be held for at least 10 years according to the HUD terms.


The Bennett Apartments is the only investment interest Councilmember Minnick has with W.T. Hull & Company.  However,

Mr. Hull also has interests in Carefilled Homes and Property Management Experts ("PME").  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Under some circumstances, a business relationship may result in other persons being considered an economic interest.  (See e.g., Hentschke Advice Letter, No. A-80-069.)  For example, in In re Nord ((1983) 8 FPPC Ops. 6, copy enclosed) the Commission determined that a limited partner in a partnership is considered to have an investment interest in the controlling general partner.  


The rationale was that under such circumstances, the limited partnership framework "involves an investment by the limited partners in the entrepreneurial skills of the general partner, who is charged with the sole discretion and authority to manage the investment by conducting the partnership business."  (Nord, supra, p. 9.)  "In doing so, the limited partner is really investing in the general partner" personally.  (Nord, supra at p. 12.)


Thus, a public official is required to disqualify himself or herself from decisions which will have a foreseeable material financial effect on the general partner personally or on any other business entity in which the general partner acts as a controlling general partner or controlling shareholder.  


According to your facts, Mr. W.T. Hull is a general partner of the Bennett Apartments, a limited partnership.  The other general partner is Marti Harris who is also affiliated with W.T. Hull Company.  Consistent with the rationale in Nord, the viability of the Bennett Apartments is dependent on the financial well-being of Mr. W.T. Hull.    


Consequently, Councilmember Minnick is considered to have an economic interest in Mr. W.T. Hull personally, and she may not participate in any decision affecting Mr. Hull, or any business entity controlled by him.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,

Wayne Ordos

Executive Director

By:
Deanne Stone


Senior Commission Counsel

Enclosure

