




June 10, 1993

Jimmy R. Lewis

Director

Assembly Office of Research

1020 N Street, Suite 408

Sacramento, California  95814






Re:  Your Request for Informal Assistance 







Our File No. I-93-208

Dear Mr. Lewis:


You have requested advice on behalf of Brent Barnhart  regarding the conflict-of-interest and other provisions of the Political Reform Act (the "Act").   Since your request is one of a general nature, we have provided an informal response to your request. 


This letter is based upon the facts provided in your letter and our telephone conversation with Mr. Barnhart on

May 24, 1993.  This advice is limited to provisions of the Act and does not include other possible issues which may affect

Mr. Barnhart, such as the doctrine of incompatible activities.







FACTS


Mr. Barnhart is an attorney licensed to practice law.  On 

May 12, 1993, he was employed as a program manager at the Assembly Office of Research.  Prior to his employment, he was a legislative advocate for Blue Cross.  According to Mr. Barnhart, Blue Cross is a for-profit entity.  You seek general assistance to determine what restrictions exist under the Political Reform Act on the performance of his duties. 

ANALYSIS

Conflicts of Interest


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official to disclose all the official's economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(c).


Because Mr. Barnhart is a program manager for the California State Legislature, we assume that he is a designated employee of the California State Assembly requiring full disclosure of all income.  (Section 82019.)  As such, all income he receives is to be reported on his statement of economic interests.  (Section 87302(b).)


According to Mr. Barnhart, he has received income aggregating $250 or more from Blue Cross, a business entity, during the past 12 months.  Therefore, he may not make, participate in making, or attempt to use his official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on Blue Cross.  (Sections 87100 and 87103.)  For example, he may have a conflict of interest if he analyzes proposed legislation and it influences the enactment of a law which has a foreseeable and material financial effect on Blue Cross.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


The Commission has adopted regulations which establish guidelines to determine whether there is a material financial effect on the official's economic interests.  This is a case-by-case determination which is dependent on the specific facts relating to the governmental decision.  If an official's source of income is directly involved in a decision, Regulation 18702.1 applies.  On the other hand, when a business entity, such as Blue Cross, which is a source of income to a public official is indirectly affected by a decision, the applicable standard for determining materiality is that of Regulation 18702.2. 


You have not provided us with any facts in order to make a determination on whether a particular governmental decision will have a foreseeable material financial effect on Blue Cross.  We have enclosed copies of regulations 18702.1 and 18702.2 to assist Mr. Barnhart in making a determination on a specific governmental decision.

Gifts and Honoraria


A designated employee of the California Legislature is also prohibited from receiving an honorarium from any source if it would be required to be reported on the official's statement of economic interests.  (Section 89503.)  In addition, designated employees of the California State Legislature may not accept gifts of more than $270 in a calendar year from any single source if they would be required to report the receipt of a gift from that source on their statements of economic interests.  (Section 89505(a).)  


You are specifically concerned about the impact of the new gift and honoraria laws on Mr. Barnhart's ability to participate in speaking engagements scheduled by Mr. Barnhart prior to his employment with the Assembly Office of Research.  The speaking engagements concern certain laws which will become effective on July 1, 1993, resulting from legislation which Mr. Barnhart lobbied.  The first event is a speaking engagement given in Sacramento on June 4, 1993, which was part of a continuing education class for licensed health insurance agents.  There was no remuneration for the event, except for breakfast.


Regulation 18932.4 provides, in relevant part, that meals and other nominal benefits provided at an event at which the filer

gives a speech are not an honorarium.  Regulation 18932.4(e) provides:


Free admission, and refreshments and similar non-cash nominal benefits provided to a filer during the entire event at which the filer gives a speech, participates in a panel or seminar, or provides a similar service, and actual intrastate transportation and any necessary lodging and subsistence provided directly in connection with the speech, panel, seminar, or service, including but not limited to meals and beverages on the day of the activity.  These items are not payments and need not be reported by any filer.


Mr. Barnhart was given a meal in connection with a speech 

given in Sacramento.  Therefore, the breakfast is not reportable by Mr. Barnhart. 


Mr. Barnhart will also be presenting an all-day symposium for the San Diego Foundation for Medical Care in San Diego on 

June 17, 1993.  The foundation will pay for air fare, one night's lodging and meals.  There will be no payment or other fee given to Mr. Barnhart beyond the travel and accommodations.


Certain payments, advances, or reimbursements for travel and related lodging and subsistence are excluded from the prohibition of Section 89505.  (Section 89504(b)(1), Regulations 18950.1 and 18950.3, copies enclosed.)  For purposes of determining whether intrastate travel, such as the travel to San Diego, is an exempted gift, Regulation 18950.3 provides:

 
Free admission, and refreshments and similar non-cash nominal benefits provided to a filer during the entire event at which the filer gives a speech, participates in a panel or seminar, or provides a similar service, and actual intrastate transportation and any necessary lodging and subsistence provided directly in connection with the speech, panel, seminar, or service, including but not limited to meals and beverages on the day of the activity, are not payments and need not be reported by any filer.


Thus, the travel in connection with the speech given by

Mr. Barnhart is not subject to any limits and is not reportable.  Payments received for expenses such as meals and beverages provided to the official on the day of the speech are also not reportable and not subject to limits.  Furthermore, lodging and subsistence in connection with a speech is not limited and not reportable as long as the payment is "necessary." 


In addition, a designated employee of the Legislature is prohibited from making, participating in making, or using his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.  (Section 87407.)  


I trust this information is helpful to you. 
If you have any further questions please feel free to seek further written advice with respect to a specific set of facts or contact me at

(916) 322-5901.\






Sincerely, 






Jeff Marschner






General Counsel






By:
Luisa Menchaca







Counsel, Legal Division

Enclosures

