SUPERSEDED IN PART BY §89503
May 26, 1993

Allen R. Briggs  

City Attorney

Cathedral City    

35‑325 Date Palm, Suite 136

P.O. Box 5001

Cathedral City, CA  92235‑5001

Re:  Your Request for Advice

Our File No. A‑93‑210

Dear Mr. Briggs:

This is in response to your letter requesting advice on behalf of Cathedral City Mayor Carol Engelhard concerning her duties under the Political Reform Act (the "Act").  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

Additionally, please note that your letter and our response are public records which may be disclosed to the public upon receipt of a proper request for disclosure.

QUESTIONS

1.  Is a tour of a water desalinization plant provided by Southern California Edison a reportable gift under the Act?

2.  Is travel to and from the site, meals and lodging in connection with the tour of the water desalinization plant provided by Southern California Edison a reportable gift under the Act?

3.  What are the mayor's responsibilities if she reimburses Southern California Edison for the full value of the trip and connected expenses?

CONCLUSIONS

1.  The value of the actual informational tour of the Catalina desalinization facilities is considered "informational material" and is not a gift under the provisions of the Act.

2.  The transportation to and from the site and reimbursement for any expenses in connection therewith are considered gifts unless such transportation is not commercially obtainable.

3.  Where a public official reimburses the donor of a gift within 30 days of receipt, the mayor will be deemed to have never received a gift and the transaction will not be reportable, nor will it create a conflict of interest pursuant to the conflict‑of‑interest provisions of the Act.

FACTS

The Southern California Edison (SCE) owns and operates a water desalinization plant on Catalina Island.  SCE invited public officials from the area to tour the plant.  SCE provided transportation to the site, meals and accommodations, and informational escorts.  

Mayor Engelhard is also a member of the Executive Board of the Coachella Valley Association of Governments, a Joint Powers Authority that is currently investigating SCE's energy rates.  The mayor has become concerned that the receipt of the benefits from SCE would constitute gifts.

ANALYSIS

1.  Characterization of the Tour

Section 82028(a) defines a "gift" as:

(a)  "Gift" means, except as provided in subdivision (b), any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.

(b)  The term "gift" does not include:

(1)  Informational material such as books, reports, pamphlets, calendars, or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed "informational material."

(Emphasis added.)

Mayor Engelhard received a tour of a water desalinization plant owned and operated by Southern California Edison, and travel to Catalina Island, and meals and accommodations, all free of charge.  Each of these benefits is considered a gift absent an exception in the Act.

Section 82028(b)(1) exempts informational material, such as reports or periodicals, from the "gift" definition.  Regulation 18942.1 provides:

"Informational material" means any item which serves primarily to convey information and which is provided to an official for the purpose of assisting him or her in the performance of his or her official duties.  Informational material may include:

* * *

(c)  On‑site demonstrations, tours, or inspections designed specifically for public officials.  No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed "informational material" except insofar as such transportation is not commercially obtainable.

Thus, any costs associated with the actual tour of the desalinization plant would be exempt from the definition of "gift."

However, transportation to and from the tour site would not be informational material, and continues to be a reportable gift unless the transportation is not commercially obtainable.  Moreover, the reimbursement for any expenses associated with the informational material would also be considered a gift.

2.  Ramification of the Receipt of Gifts

a. Reporting

Pursuant to the Act, every public official must disclose all economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200‑87313.)  For example, Section 87207 provides that a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and the official must provide a general description of the business activity of the donor.

b.  Disqualification

Moreover, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use the official's position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)

As a member of the City Council of Cathedral City and the Coachella Valley Association of Governments, the mayor would be subject to the requirements of Section 87100 and Section 87103.  Thus, if SCE is a source of gifts of $250 in value or more, the mayor would be prohibited from making, participating in making or in any way attempting to use her official position to influence a governmental decision which will foreseeably and materially affect SCE.

Of course, whether the mayor would be required to disqualify herself is dependent on the specific facts regarding the governmental decision.  We have enclosed some general material for your information.  You should contact us for further advice should decisions affecting SCE arise.

c.  Gift Limits

And finally, the Act now provides gift and honoraria limits with respect to local elected officers.  Section 89501 provides:

No local elected officeholder shall accept any honoraria for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering, or any gifts, from any single source, which is in excess of one thousand dollars ($1,000), in any calendar year, except reimbursement for actual travel expenses and reasonable subsistence in connection therewith.

However, for purposes of the gift limits, the payment of or reimbursement for actual travel expenses and reasonable subsistence in connection with the tour would be exempt from the limits.  Thus, for purposes of the limit, the tour and the actual travel expenses and reasonable subsistence in connection with the tour would be exempt.

3.  Return, Donation, or Reimbursement of Gifts

Under certain circumstances, gifts may be returned, reimbursed, or donated to charity in order to decline the gift.  Regulation 18726.1 provides: "The official may, within 30 days of receipt, reimburse the donor or his or her agent or intermediary for all or a portion of the gift."  (Regulation 18726.1(b)(4).)

Regulation 18726.1(c) provides:

In order to relieve an official of an otherwise disqualifying financial interest based upon the receipt of a gift valued at $250 or more, the return, donation or reimbursement of the gift pursuant to subdivision (b), or the rejection of the offer pursuant to subsection (a):

(1)  Must occur within 30 days of receipt and prior to the date on which the official makes, participates in making or uses his or her official position to influence the government decision in question; or

(2)  If the return, donation or reimbursement has not been made prior to the decision, the official must publicly disclose the receipt of the gift on the public record, disclose its value and declare that the return, donation or reimbursement will occur within two working days following the decision.  The subsequent return, donation or reimbursement must be made within two working days, and within 30 days from receipt, and must be documented in the public record.

Of course, if the mayor decides to reimburse the donor to bring the value of the gifts below $250, while the mayor would not be subject to the disqualification requirements of Section 87100, she would continue to be obligated to report the gift.

I trust that this answers your question.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Jeff Marschner

General Counsel

By:
John W. Wallace

Counsel, Legal Division

