

June 8, 1993

Honorable Louis D. Boitano

Supervisor, District IV

County of Amador

108 Court Street

Jackson, CA  95642



Re:  Your Request for Advice




Our File No. A-93-221

Dear Mr. Boitano:


This is in response to your request for advice as an Amador County Supervisor under the conflict-of-interest provisions of the Political Reform Act.

QUESTIONS


1.  May you participate in decisions regarding an applicant's  use of Amador Road which abuts real property interests held by a family trust of which you are a beneficiary?


2.  May you participate in condemnation proceedings which  include portions of your real property interests?

CONCLUSIONS


1.  You may not participate in decisions regarding the applicant's use of Amador Road unless those decisions will have no financial effect on your real property interests.


2.  If your real property interests will be the subject of possible condemnation proceedings, you may not participate in any decisions relating to the proceedings.

FACTS


You are a member of the Amador County Board of Supervisors.  You hold a 10-percent interest in a family trust named the Boitano Family Trust (the "Trust").  The Trust holds various parcels of property located in Amador County.  Specifically, the Trust owns property which abuts the easterly most portion of Amador Road.  


The board of supervisors will be considering the application of the U.S. Energy Company to use Amador Road for its mining project.  The Amador County planning commission had previously  denied the applicant's request to use Amador Road east to Highway 49.  This route passed by your property.  Instead, the planning commission approved a plan to allow the applicant to use Stringbean Alley west towards Highway 49.  This route is not near the trust property.  The applicant has filed an appeal with the board of supervisors.


In your letter you indicated that one of the possible options for the board of supervisors to consider would be the widening of Amador Road running east passed your property which would require the possible condemnation of property along Amador Road, including the property held by your family trust.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b)


"Interest in real property" includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official or his or her immediate family if the fair market value of the interest is $1,000 or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.





Section 82033


You have a 10-percent interest in a family trust.   The trust owns several parcels of real property in Amador County.  Thus, you  have an indirect interest in the real property held by the trust.  Accordingly, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on your real property interests.


The standard for materiality applicable to real property is dependent on whether the real property is directly involved in a decision or indirectly involved.  (Regulation 18702.)  If the decision directly affects your real property interests, disqualification is required unless the decision will have no financial effect on the real property interest.  (Regulation 18702.1.)

Direct Effect

  An official's real property interest is directly involved if:


The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property which the official has a direct or indirect interest of $1,000 or more, or a similar decision affecting such property.





Regulation 18702.1(a)(3)(A).


Should the board of supervisors address possible condemnation proceedings, your real property interests would be directly affected and Regulation 18702.1(a)(3)(A) would prohibit you from participating in decisions concerning the condemnation proceeding.

(Sabourin Advice Letter No. A-89-708.)

Indirect Effect


If a decision does not have a direct material effect as set forth above, an official's real property interests may still be indirectly materially affected and therefore require disqualification.  The indirect effect of a decision on real property interests is material if:


(1)  The real property interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which you have an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.




Regulation 18702.3(a).


You indicated that a portion of the property held by the Trust abuts the easterly portion of Amador Road.  This is within 300 feet of the road which is the subject of the decision.  If the board of supervisors takes up an item, other than the condemnation proceeding, for which your property would receive new or substantially improved services, Regulation 18702.3(a) would prohibit you from participating in any such decisions, unless the decision would have no financial effect on the property.


Please note, however, that you are permitted to appear before the board of supervisors in the same manner as any other member of the general public, solely to represent yourself in a matter which is related to interests in real property wholly owned by you or a member of your immediate family.  (Regulation 18700.1.)


I trust this answers your questions.  If you need further assistance, please feel free to contact the Commission's Legal Division at (9l6) 322-5901.


Sincerely,


Jeff Marschner


General Counsel


By:  Jeanette E. Turvill



Political Reform Consultant



Legal Division

JM/JET/jt

