




July 21, 1993

George H. Eiser, III

City Attorney

City of National City

1243 National City Boulevard

National City, California  91950






Re:
Your Request Advice

Our File No. A-93-237

Dear Mr. Eiser:


You have requested confirmation of telephone advice provided to you on behalf of the National City Councilmembers concerning the councilmembers' obligations under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


This letter confirms that your letter dated June 8, 1993, accurately summarizes the telephone advice I provided to you on that date.  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION


May the mayor and councilmembers of National City participate in a decision concerning the approval of a contract for survey and planning work for the proposed Harbor District redevelopment plan?

CONCLUSION


The public officials may approve the contract so long as:

(1) the approval will not have a material financial effect on the officials and (2) the decision would not in any way affect the results of decisions for which the officials are already disqualified.  

FACTS


The Community Development Commission of the City of National City (CDC) consists of the mayor and councilmembers of the City of National City.  At an April 6, 1993, meeting, the CDC approved authorization to solicit proposals for consultant services for the Harbor District Preliminary Redevelopment Plan.  A selection committee comprised of the executive director and other staff of the CDC subsequently evaluated various proposals relating to the survey and planning work for the Harbor District proposal.  The staff concluded that the firm recommended was the most qualified.  The only action before the city council involved authorization to the executive director of the CDC to enter into a contract to complete the survey and planning work.  None of the councilmembers or the mayor have a financial interest with respect to the contract applicant.

ANALYSIS


As previously noted, one of the major goals of a redevelopment plan is increasing property values, in particular within the project area and less directly within the entire community.  Thus, it is foreseeable that redevelopment decisions will have an impact on the interests held by public officials in the redevelopment area since the projected changes will, at the very least, have a long term effect on the value of land in the area as well as on the business development potential of the area.    (Eiser Advice Letter, No. A-93-076 and Eiser Advice Letter,

No. I-90-559.)



You have asked about a decision to approve a contract with an engineering firm to provide specified survey and planning work following a decision by the CDC to undertake such consulting services.  We have previously advised that even if it is determined that an official has a conflict of interest with respect to a basic policy decision from which an official must disqualify himself, a public official may participate in the decision to choose a consultant to whom the city will award the contract to perform specified services.



In the Athan Advice Letter, No. A-86-094, for example, we advised:


[W]e conclude that Mayor Bennett must disqualify himself from participating in decisions of the San Ramon City Council/Redevelopment Agency concerning the proposed Crow Canyon area.  However, we emphasize that this conclusion applies only to the major policy decisions about the project, such as project boundaries, financing decisions, approval of the environmental impact report, types of uses, and major public improvements in the project area.  Once the basic policy decisions have been reached, Mayor Bennett may participate in the decisions which implement, but do not change these policies.


For example, if the City Council/Redevelopment Agency votes to conduct an environmental impact report (a basic decision from which Mayor Bennett must disqualify himself), Mayor Bennett may participate in the decision to choose the engineer or consultant to whom the City will award the contract to perform the EIR.  We caution, however, that most implementation decisions in which Mayor Bennett may participate will not occur until some time after the plans for the Crow Canyon Area project have been approved.  Furthermore...Mayor Bennett must examine each decision to determine if there are specific facts which require a contrary conclusion.  






(Emphasis added.)


Also, in the Ruddock Advice Letter, No. I-92-507, we advised that public officials may participate in a decision to renew a contract so long as the approval or disapproval of the contract would not result in the termination or a significant modification to the redevelopment project as a whole and none of the public officials have any other economic interest which will be independently materially affected by the implementation decisions.  


Thus, it would appear on the basis of your facts, that the public officials may approve the contract for survey and planning work so long as:  (1) the approval will not have a material financial effect on the officials and (2) the decision would not in any way affect the results of decisions for which the officials are already disqualified. 


Please note that generally, each governmental decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  However, governmental decisions that are interlinked to major decisions for which an official has a disqualifying conflict of interest may not be analyzed separately in applying the conflict-of-interest provisions of the Act.  (Vickers Advice Letter, No. A-84-302.)  Thus, you should follow the procedure discussed in the Eiser Advice Letter, No I-90-559, to segregate future decisions where the officials may have a conflict of interest from other decisions. 


I trust this letter has addressed your concerns.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
Luisa Menchaca


Counsel, Legal Division

