





June 24, 1993    

Robert Westmeyer

County Counsel

Napa County

Office of the County Counsel

1195 Third Street, Room 301

Napa, CA  94559-3001






Re:
Your Request for Advice


Our File No. A-93-242

Dear Mr. Westmeyer:


This is in response to your letter requesting advice on behalf of Napa County Supervisor Mel Varrelman regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Supervisor Varrelman, in his capacity as county supervisor, participate in the Napa County Board of Supervisors' consideration of an appeal initiated by a citizens association if a member of the association is a 50-percent partner in an unrelated partnership from which the supervisor has received $250 or more in income in the past 12 months?

CONCLUSION


Supervisor Varrelman is only required to disqualify himself from the decision if the decision will materially affect: (1) the partnership; (2) the partner's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more; or (3) will materially affect the partner's real property interest.  Since it does not appear that the decision will have such effects, the supervisor may participate in the decision.

FACTS


The Napa County Board of Supervisors will be considering the appeal of a decision requiring a composting facility in the jurisdiction to obtain permits to continue operation.  


Originally, the facility was ordered to obtain necessary permits by the end of 1993, or the plant would be closed.  The decision was appealed by the St. Helena Unincorporated Association of Citizens for Environmental Protection (the "association"), an unincorporated citizen's association with approximately 30 members.  You stated that the association is an informal group created to appeal the decision in question.  Most of the members are homeowners in the jurisdiction.  The association has requested immediate closure of the plant until the plant obtains the necessary permits.


In addition to being a county supervisor, Supervisor Varrelman is also an accountant in his private capacity.  You stated that he has received more than $250 from a partnership in the jurisdiction for accounting purposes.  According to your materials of June 23, 1993, the partnership operates in the town of Yountville which is several miles from the composting facility.  You also stated that the partnership does not own any property near the facility.  The partnership was created to develop affordable housing in Yountville.


The partnership is owned by two individuals; one of the 50-percent partners, Carolyn Thatcher, is a member of the association.  According to your materials of June 23, 1993, the partner who is a member of the association owns a residence which is 2,550 feet from the nearest boundary of the facility and 3,450 feet from the composting area.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  Members of the Napa County Board of Supervisors are public officials under the Act.  (Section 82048.)  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:



(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.







Section 87103(c).


You stated that Supervisor Varrelman has provided accounting services to the partnership in question, which consists of two partners, and has received more than $250 in the past 12 months from the partnership.  


Under similar facts, the Commission has pierced through the business entity to controlling owners.  (Hentschke Advice Letter, No. A-80-069.)  Under such circumstances, the supervisor would have an economic interest in the partnership, and either partner of the partnership.  


However, merely having an economic interest involved in a decision does not in itself require disqualification.  The decision in question must have a reasonably foreseeable and material financial effect on the economic interests of the supervisor.


The Commission has adopted differing guidelines to determine whether an effect is material, depending on whether a source of income is directly or indirectly involved in a decision.  


A source of income is directly involved in a decision if the source of income initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of the proceeding.  A source of income is the subject of the proceeding if it involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)


Where a source of income is directly involved in a decision before the board of supervisors, the supervisor may not participate in the decision.  (Regulation 18702.1(a).)  According to your facts, the decision in question was initiated by the St. Helena Unincorporated Association of Citizens for Environmental Protection.  The members are not the named applicants.  Moreover, the supervisor does not have an economic interest in the association, but has an economic interest in one of the members of the association.


In the past, we have advised that certain associations constitute "persons" for purposes of the conflict-of-interest rules of the Act.  (Sellers Advice Letter, No. A-84-326.)  Under such an interpretation, the association would be "directly" involved in the decision, not the members of the association.  


However, we have also advised:


Certainly it is conceivable that a "group", such as the one cited in your letter, could be "materially financially affected" by some official decisions.  We also concluded that, in certain circumstances, it might be appropriate to pierce a "group entity" and find that the individual members of the group, collectively or separately, constitutes a source of income to a public official within the meaning of Government Code \87103.  This would depend in part on such considerations as the permanency of the group and the number of persons and diversity of interest of the group's members.


You stated that the association was an informal association created for the purpose of appealing the decision in question to the board of supervisors.  You also stated in our telephone conversation of June 22, 1993, that many of the members were drawn together merely because they owned real property near the facility.  Since the association is composed of a large group of persons which is diverse in nature (except for their ownership of homes in the jurisdiction), we would conclude that the association is a separate entity for conflict of interest purposes.  Thus, the members of the association would not be directly involved in the decision, but would only be indirectly affected.


However, an official may still have a conflict of interest, by virtue of indirect effects on economic interests.  You described two economic interests that may be disqualifying.  First, the partnership that has been a source of income; and second, Ms. Thatcher owns a residence in the jurisdiction.


Where a source of income is a person and not directly before the board of supervisors, Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


You stated that Ms. Thatcher's real property interest (a residence) was beyond 2,500 feet of the facility.  Pursuant to Regulation 18702.3(b), the supervisor would only be required to disqualify himself if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of Ms. Thatcher's property by $10,000 or more, or the rental value of the property by $1,000 or more per 12-month period.  


You provided no facts to indicate that the decision would materially affect Ms. Thatcher's residence.  Thus, the supervisor would not have a conflict of interest with respect to the decision by virtue of Ms. Thatcher's property.  


With respect to the partnership, Regulation 18702.2 would apply.  However, you stated that it was not foreseeable that the decision would affect the partnership.  According to your materials submitted on June 23, 1993, the partnership owns no property near the facility nor does business near the facility.  Thus, the supervisor would not have a disqualifying financial interest in the decision by virtue of his economic interest in the partnership.


Consequently, based on your facts, Supervisor Varrelman would be able to participate in the appeal.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

