


July 15, 1993

Scott Howard

City of Glendale

Office of the City Attorney

613 E. Broadway

Suite 220

Glendale, CA  91206-4394




Re:  Your Request for Advice





Our File No. A-93-243

Dear Mr. Howard:


You have requested advice on behalf of Mr. Sheldon Baker, a member of the Glendale City Council, regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that our advice is prospective in nature; we do not comment on any past conduct.

QUESTIONS


1)  Under the Act, may Mr. Baker represent his client before the Zoning Administrator, the Board of Zoning Adjustments or the city council?


2)  May a member of the law firm of Halstead, Baker & Olson represent the client before the Zoning Administrator, the Board of Zoning Adjustments or the city council?

CONCLUSIONS


1)  Mr. Baker may not represent his client before the Zoning Administrator, the Board of Zoning Adjustments or the city council.


2)  A member of the law firm of Halstead, Baker & Olson may represent the client before the Zoning Administrator, the Board of Zoning Adjustments or the city council.

FACTS


Sheldon Baker, a member of the Glendale City Council, is a senior partner in the law firm of Halstead, Baker & Olson in Los Angeles.  The law firm is a partnership in which each partner has a percentage interest in the firm.  All income from clients, with some minor exceptions, is "pooled."  Funds derived from the attorney/client relationship are utilized to pay firm expenses, salaries of associates and partner "draws."  Councilmember Baker derives a draw equal to his approximate twenty percent interest; he has a direct investment in the firm worth more than $1,000.00.  


Councilmember Baker represents a client which owns, controls or has other interest in real property in the City of Glendale.  The real property has been the subject of a variance application and issues involving the application of a Historic Preservation ordinance to the property.  Currently, the real property is the subject of a variance revocation proceeding, which is pending before the Zoning Administrator of the city.  As the representative of the property owner, Mr. Baker would be appearing before the Zoning Administrator to oppose the revocation of the variance.  


A decision of the Zoning Administrator may be appealed by an aggrieved party to the Board of Zoning Adjustments.  The Board of Zoning Adjustments is a commission established by ordinance of the Glendale City Council whose members are appointed for a three year term by the city council.  The decision of the Board of Zoning Adjustments may be appealed directly to the city council for de novo review.  The city council also has budgetary authority over the city planning division, which includes the position of zoning administrator.


Prior to being elected to the city council, Mr. Baker  represented and provided his client legal advice regarding the variance, its conditions and more particularly the application of the Historic Preservation Ordinance.  As attorney for the client, Mr. Baker would appear personally before the Zoning Administrator and possibly the Board of Zoning Adjustments.


In the past twelve months, the client has been a source of income in excess of $250 to the law firm and to Mr. Baker.  It is reasonably foreseeable that the client will continue to be a source of income after any decision rendered by either the Zoning Administrator, Board of Zoning Adjustments or the city council.


Mr. Baker has no financial or other interest in the real property which would be affected by the decision, nor does he have any investment in the organization which owns, controls or operates the institution which seeks to benefit from the land use entitlement.

ANALYSIS


Section 87100 prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which the official knows or have reason to know the official has a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

                     *****


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  



Section 87103(a), (c) and (d).


Pursuant to Section 82030(a), income of an individual also includes "a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater."  According to the facts provided, Mr. Baker has a 20-percent interest in the law firm.  Therefore, any of the clients of Halstead, Baker & Olson are considered a source of income to Mr. Baker.
 


Accordingly, Councilmember Baker may not make, participate in making, or attempt to use his official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the law firm or on any of the clients who have been a source of income to him of more than $250 within 12 months of a decision.


Prohibited "attempts to influence a decision" are defined in Regulation 18700.1 (below) and include contacting any member, officer, employee or consultant of the official's agency or any agency under the appointive or budgetary control of the official's agency:  


(a)  With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.





Regulation 18700.1(a). 

                    (Emphasis added.)


You have stated that the Board of Zoning Adjustments is a commission established by ordinance of the city council and its members are appointed by the city council.  The city council has budgetary authority over the city planning division, which includes the position of zoning administrator.  


Therefore, pursuant to subdivision (a) above, Councilmember Baker may not appear before the city council or any agency appointed by or subject to the budgetary control of the city council.  This includes both the Zoning Administrator and the Board of Zoning Adjustments.  Such an appearance would, under the law, constitute an improper use of Councilmember Baker's official position to influence a decision.  He also may not contact any member or staff of any of these agencies to attempt to influence a decision.


The Act does not prohibit another member or employee of the law firm from representing a client before the Zoning Administrator, the Board of Zoning Adjustments or the city council.  However, Councilmember Baker may not participate in any city council decision regarding the client.  (Regulation 18702.1(a)(1).)  



I trust this answers your question.




Sincerely,




Jeff Marschner




General Counsel




By:  Jill Stecher





Counsel, Legal Division
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