




July 21, 1993

Coby King

Legal Counsel

State Board of Equalization

450 N Street, 23rd Floor

Sacramento, CA  95814     






Re:
Your Request for Advice


Our File No. A-93-244

Dear Mr. King:


This is in response to your letter requesting advice on behalf of State Board of Equalization member Brad Sherman regarding his responsibilities pursuant to Section 89001 of the Political Reform Act (the "Act").   


You seek clarification of the advice we provided Mr. Sherman in the Thiella Advice Letter, No. A-92-659.  The question you asked is which of the three new districts drawn as a result of reapportionment is Mr. Sherman's district for purposes of the mass mailing provisions of the Act.  You asked this question in order to determine who are considered "constituents" for purposes of the "constituent meeting" exception in Regulation 18901.


As previously noted, Section 89001 states that "no newsletter or other mass mailing shall be sent at public expense."  One of the primary purposes of the prohibition was to eliminate the potential unfair advantage which mass mailings featuring an incumbent might provide to the incumbent.  (Section 81002(e).)  However, Regulation 18901 provides a series of limited exceptions to the prohibition.  Please note that all exceptions to the mass mailing provisions are to be construed narrowly.  (See Estate of Banerjee (1978) 21 Cal.3d 527, 540.) 


Regulation 18901(b)(9)(A)(1) specifically provides that an announcement sent to an elected officer's constituents concerning a public meeting which is directly related to the elected officer's incumbent governmental duties, which is to be held by the elected officer, and which the elected officer intends to attend does not fall within the prohibitions of Section 89001.

You have asked for clarification of who will be considered

Mr. Sherman's "constituents" for purposes of this exception.  


In the Thiella Advice Letter, supra, we advised you that Board of Equalization members may treat persons in the area encompassed by the new districts as constituents.  We relied on Friends of Assemblywoman La Follette v. Superior Court (1982) 134 Cal.App.3d 832 where the court found it appropriate to permit Assemblywoman La Follette, who represented the 38th Assembly District, to mail or distribute mail to voters of the newly constituted 38th Assembly District. 


According to facts you provided in your letter dated

December 21, 1992, Mr. Sherman was elected in 1990 to represent current Equalization District Two, as then defined in Elections Code Section 30042.  Also according to your facts, Mr. Sherman is the only Board of Equalization member who may qualify as an "incumbent" in the new Equalization District Two pursuant to Elections Code Section 10212(c).  However, you also indicated that he may qualify as an incumbent in some of the other newly reapportioned districts, in addition to Equalization District Two, pursuant to Elections Code Section 10212(d).


You now ask that we find that newly reapportioned Equalization District Four, which includes some of the geographic territory of current Equalization District Two, where Mr. Sherman resides and where his office is presently located, is his new district for purposes of the mass mailing exception provided in Regulation 18901(b)(9)(A)(1).


 We previously advised you that the Commission has never interpreted the exception in Section 18901(b)(9)(A)(1) to apply to every district in which an official might possibly be considered an incumbent.  Mr. Sherman was elected to represent Equalization District Two according to your facts.  Thus, we believe the public would have an expectation that the official elected to serve Equalization District Two would continue to represent the interests of the same district for mass mailing purposes.  We are not persuaded by the fact that Mr. Sherman's residence or his office is located in territory which has been shifted to the newly reapportioned Equalization District Four. 


Thus, as previously advised, "constituents" for purposes of the mass mailing provisions include Mr. Sherman's current Equalization District Two and the newly reapportioned Equalization District Two.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
Luisa Menchaca


Counsel, Legal Division

