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August 11, 1993

Brant J. Bordsen

Law Offices of Rich, Fuidge,

   Morris & Sandbrook, Inc.

1129 D Street

P.O. Box "A"

Marysville, CA 95901

Re:
Your Request for Advice

Our File No. A‑93‑245

Dear Mr. Bordsen:

This is in response to your letter requesting advice on behalf of Gary D. Davidson, a Gridley City Councilmember, regarding his responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

This letter is based upon the facts provided in your letter and our telephone conversation of July 23, 1993.  This advice is limited to provisions of the Act and does not include an analysis of conflict of interests that may arise under other statutes, such as Government Code Section 1090, or common‑law rules.

QUESTION

Councilmember Davidson is a member of the International Brotherhood of Electrical Workers ("IBEW"), AFL‑CIO Local Union 1245 by virtue of his employment with Pacific Gas & Electric Company.  However, he is not within the bargaining unit of Local 1245 which is currently bargaining with the city.

May Councilmember Davidson participate in "meet and confer" bargaining between the City of Gridley and IBEW Local 1245?  

CONCLUSION

Under the Act, Councilmember Davidson may participate in the city's negotiations with IBEW Local 1245 unless it is reasonably foreseeable that the result of the negotiations will have a material financial effect on either PG&E or on his income.

FACTS

Councilmember Davidson is employed by Pacific Gas & Electric Company ("PG&E") and is a member of the International Brotherhood of Electrical Workers "IBEW," AFL‑CIO Local Union 1245.  He is not within the bargaining unit of Local 1245, which represents the city's electrical department workers.  Currently, Local 1245 is involved in negotiations with the city.  The negotiations will directly affect the terms and conditions of the electrical department workers' employment with the city, including their salaries and benefits.

PG&E has been a source of income to Councilmember Davidson in an amount in excess of $250 within the past 12 months.  In addition, Councilmember Davidson has an investment interest worth more than $1,000 in PG&E.  The City of Gridley operates an electrical utility.  PG&E can be viewed as a "competitor" of the city's electrical department since its boundaries overlap with customers served by the city.

ANALYSIS

The Act was adopted by the voters of California in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act provides: 

 
No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.

As a member of the Gridley City Council, Gary Davidson is a "public official" as defined in the Act.  (Section 82048.)  Thus, he may not use his official position to participate in a decision in which he knows or has reason to know he has a financial interest.

Economic Interests

Section 87103 specifies that a public official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103(a) and (c).

According to your facts, Councilmember Davidson has received income aggregating $250 or more from PG&E, a business entity, during the past 12 months.  In addition, he has an investment interest in PG&E which is worth more than $1,000.  Therefore, Councilmember Davidson may not participate in the bargaining and negotiations, i.e., "meet and confer," if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on PG&E or on himself.  

Foreseeability

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Based on the facts you have presented, it is unclear whether the salary and benefits established for the city electrical department workers will have a reasonably foreseeable financial effect on the amount of compensation Councilmember Davidson will receive from PG&E.  We do not have sufficient information to make that determination.

Materiality

If the result of the city's negotiations with Local 1245 will have a reasonably foreseeable financial effect on negotiations between IBEW Local 1245 and PG&E, it is clear that the financial effect on PG&E will be indirect.  Thus, in order to determine whether Councilmember Davidson will be required to disqualify himself from the "meet and confer" bargaining and negotiations between the city and IBEW Local 1245, it is necessary to determine whether the financial effect of the negotiations on PG&E will be material.

PG&E is listed on the New York Stock Exchange.  The effect of a decision is material as to a business entity listed on the New York Stock Exchange if:

(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S.  nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.

Councilmember Davidson should seek advice from PG&E as to whether the result of the negotiations between the city and IBEW Local 1245 on behalf of the city electrical department workers would have a material financial effect on that utility.

Regulation 18702.1 sets forth the guidelines for determining whether the financial effect on an official is material.  This regulation provides, in pertinent part, that the effect of a governmental decision is material if:

The decision will result in the personal expenses, income, assets (other than interests in real property), or liabilities of the official ... increasing or decreasing by at least $250.

Regulation 18702.1(a)(4).

Therefore, the effect of any decision concerning the city's negotiations with IBEW Local 1245 is material if the decision will result in either an increase or decrease in Councilmember Davidson's income or expenses by at least $250. 

As indicated earlier, Government Code Section 1090 and other laws not included in the Act apply to specific situations where public officials may have conflicts of interest.  The Commission has no authority to advise public officials about the application of these laws.  You should consult the Attorney General's office for that purpose.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Wayne Ordos

Executive Director

By:
Deanne Stone

Senior Commission Counsel

