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Dear Mr. Lilyquist:


This is in reply to your solicitation of views from interested parties prior to your issuance of a formal opinion on the following question:


May a county supervisor vote on a district attorney's annual operational budget if the supervisor is married to an attorney who is paid by the county on a monthly retainer basis or individual case basis to represent defendants in "conflict" misdemeanor and juvenile cases?


In our reply, we restrict our comments to the applicability of the Political Reform Act (the "Act")  to your question.  We make no comment as to the applicability of other laws to this question. 


Section 87100 of the Act states:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


On this basis, since a county supervisor is a public official, he or she is prohibited under the Act from making, participating in or using his or her position to influence a governmental decision in which the supervisor has a financial interest.


The primary issue raised by your question is whether the county supervisor has any "financial interest" in the decision on the district attorney's annual operational budget.  Section 87103 provides, in pertinent part, as follows:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family....


Absent additional facts, it is difficult to assess whether the decision to approve the district attorney's budget will have a reasonably foreseeable financial effect on the county supervisor or the supervisor's spouse.  Presumably, if the budget is increased or decreased dramatically from the previous year, there is a possibility that the number of cases prosecuted by the district attorney will be affected.  As a result, it is possible there will be a proportionate effect on the number of "conflict" cases assigned to the supervisor's spouse for defense and the spouse's (and the supervisor's) income will be affected.  


However, in assessing the "foreseeable" financial effect of a governmental decision under Section 87103, the Commission has stated that the effect is only reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but an effect which is only a mere possibility is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops.198, copy enclosed.)  Without additional facts it is difficult to apply this standard with any certainty.


Nevertheless, if we assume that the decision on the district attorney's budget will have a foreseeable financial effect on the supervisor or supervisor's spouse, it must next be determined whether that financial effect is "material."


The Commission has adopted several regulations which apply an objective test to measure "materiality."  The provision applicable to your question is Regulation 18702.1(a)(4) (copy of the regulation enclosed).  This provision provides that the effect of a governmental decision is material for purposes of Section 87103 if:

The decision will result in the personal expenses, income, assets (other than interest in real property), or liabilities of the official or his or her immediate family increasing or decreasing by at least $250.


Thus, assuming it is reasonably foreseeable that decision on the district attorney's budget will affect the income (or other interests as listed in Regulation 18702.1(a)(4)) of the supervisor or the supervisor's spouse by $250 or more, the supervisor is prohibited from participating in that decision by the Political Reform Act.


Should you have any questions, please contact me at 

(916) 322-5901.




Sincerely,




Scott Hallabrin




Assistant General Counsel
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