





July 22, 1993

Richard Kuhlemeier

1230 Seacoast Drive, #8

Imperial Beach, CA  91932






Re:
Your Request for Advice


Our File No. A-93-253

Gary J. Clark

365 Calla Avenue

Imperial Beach, CA  91932






Re:
Your Request for Advice


Our File No. A-93-262

Kent Wages

160 Dahlia Avenue

Imperial Beach, CA  91932






Re:
Your Request for Advice


Our File No. A-93-263

Regina Crosby

156 Elkwood Avenue

Imperial Beach, CA  91932






Re:
Your Request for Advice


Our File No. A-93-264

Dear Commissioners:


This is in response to your letters requesting advice regarding your responsibilities as Imperial Beach Planning Commissioners under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in decisions of the City of Imperial Beach regarding a comprehensive set of amendments to the city's general plan and zoning changes where each of you have economic interests that may be affected by portions of the decisions?

CONCLUSION


Commissioner Clark, you may participate in the decisions affecting R-1 zoned property so long as the decisions will affect your residence in substantially the same manner as a significant segment of the population.  


Commissioners Crosby, Kuhlemeier, and Wages, you are disqualified from participation in decisions affecting your property if the effect on your property will be material.


However, all of you may participate in other decisions related to the general plan update to the extent that the decisions may be segmented from decisions affecting your economic interests, as discussed below.


Moreover, once all the specific decisions related to a general plan have been finalized, the final vote to adopt or reject the plan will not require disqualification so long as the plan is not modified at that time.  If at the time the plan is considered, specific decisions regarding particular types of land or areas of the city are raised, each one would constitute a separate governmental decision which must be analyzed to determine if disqualification is required.  

FACTS


The City of Imperial Beach and the Imperial Beach Planning Commission will be considering comprehensive amendments to the city's general plan and zoning changes.  Each of you have economic interests that may be affected by portions of the decisions.  You stated that the decisions will involve changes in:


  Development Standards and Height for R-1 Properties.


Commissioner Gary J. Clark:  You own a single-family residence as your personal residence on a lot which is zoned R-1.  You estimated that the area of the lot is 6,000 square feet and that the estimated fair market value of the property is $150,000.


There are 309 acres of property zoned R-1, consisting of 4,031 units.


  Density and Height Permitted for RHD Property.


Commissioner Regina Crosby:  You own a variety of real property interests in the city.  You own a single family residence at which you reside which you stated had a current value of $200,000.  The property is 4,500 square feet in size.


Commissioner Richard Kuhlemeier:  You own a condominium, which you use as your personal residence, and common area within the condominium complex.   The current value of your unit is $295,000.  The complex is 10,500 square feet in size.


Commissioner Kent Wages:  You own a residence, on a lot which is zoned RHD.  You estimate that the area of the lot is 5,000 square feet and that the estimated fair market value of the property is $150,000.


There are 285 acres of RHD zoned property in the city.  There are 711 property owners owning RHD property and 4,055 units in RHD and R-2A zones.


  Density and Height Permitted for R-2A Property.


Commissioner Regina Crosby:  You own several rental properties in R-2A zones.  The total area of these lots is 7,500 square feet and they are valued at $185,000.


  Density and Height Permitted for SP-1 Property.


Commissioner Regina Crosby:  You also own several rental properties in SP-1 zones.  The value of these properties is $250,000 and are 4,500 square feet in size.


The City of Imperial Beach has a population of 27,778.  The total area of the city is 2,863 acres, of which 246 acres are a military air field and 902 acres are open space and a wildlife preserve.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


1.  Any real property in which the public official has a direct or indirect interest worth $1,000 or more (87103(b)); or,


2.  Any source of income aggregating $250 or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c).


Each of you own real property in the jurisdiction that may be affected by these decisions.  Thus, each of you have an economic interest in the decisions in question and may not participate in any decision that will have a foreseeable and material financial effect on your property.


Additionally, Commissioner Crosby, you have other properties that you rent to other persons.  All these persons are also considered economic interests, because they are sources of income to you.  Thus, you may not participate in any decision that will have a foreseeable and material financial effect on your real property or on these sources of income.

