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July 8, 1993

Dr. Manuel M. Lopez

City of Oxnard

Office of the Mayor

300 West Third Street

Oxnard, CA  93030

Re:  Your Request for Informal Assistance

Our File No. I‑93‑258

Dear Dr. Lopez:

This letter is in response to your request for advice regarding the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   Since your request does not pertain to a particular governmental decision we have treated your request as one for informal assistance. 

QUESTION

Do the provisions of the Act prevent you from participating in discussions relative to the Oxnard City Clerk's office because the City Clerk of Oxnard is your first cousin's son?

CONCLUSION

Under the Political Reform Act, you are not precluded from participating in discussions, in your capacity as Mayor of the City of Oxnard, pertaining to the Oxnard City Clerk's office because the City Clerk of Oxnard is your first cousin's son.

FACTS

You are the Mayor of the City of Oxnard.  Your cousin's son is the City Clerk of the City of Oxnard.  You do not have an ownership or other financial interest in your cousin's son's economic interests. 

ANALYSIS

You are seeking advice to determine whether you are precluded from participating in discussions regarding the City Clerk because your cousin's son is the City Clerk of Oxnard.  You are also seeking general guidance regarding the conflict‑of‑interest laws to determine whether your cousin's son's economic interests would create a conflict of interest for you as a public official.  Nothing in the Act prohibits you from participating in discussions regarding the office of the City Clerk of Oxnard.

For purposes of providing you general guidance regarding the application of the conflict‑of‑interest laws under the Act, we have summarized below the conflict‑of‑interest provisions which may be applicable to you.  The primary purpose for the conflict‑of‑interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests.

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include the Mayor of the City of Oxnard.

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

In summary, to determine whether you must disqualify yourself from participating in a governmental decision pursuant to Section 87103, you would be required to consider the foreseeable material financial effect of any pending and future governmental decision on each of the applicable economic interests to you and members of your immediate family.

You may also be disqualified if a decision will result in your personal expenses, income, assets, or liabilities, or those of your immediate family, increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  "Immediate family" is defined in Section 82029 as the official's spouse and dependent children.    Thus, Regulation 18702.1(a)(4) would not apply to the personal expenses, income, assets, or liabilities of your cousin's son.

Foreseeability

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Economic Interests Directly Involved

Regulation 18702 sets forth the guidelines for determining whether an official's economic interest (i.e., interest in real property, business entity, or source of income) in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 provides the appropriate standard for assessing materiality.  However, when the official's economic interests will be affected indirectly by a decision, the appropriate standards for determining materiality are those of Regulations 18702.2 through 18702.6. 

Public Generally

Even if the reasonably foreseeable financial effect of a governmental decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally, or on a "significant segment" of the public generally.  (Section 87100; Regulation 18703.)  For purposes of our discussion, the public would be the entire population of the City of Oxnard.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A‑90‑017.)  In order to be considered a significant segment of the public, a group must be large in numbers and heterogeneous in quality.  (In re Ferraro (1978) 4 FPPC Ops. 62; In re Legan, supra.)

I have enclosed a copy of informational materials which can provide you appropriate general guidance on the conflict‑of‑interest laws to determine whether the effect of a governmental decision would materially affect a public official's economic interests.

Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Jeff Marschner

General Counsel

By:  Lynda Doherty

Staff Services Analyst

Legal Division

Enclosures
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