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August 5, 1993

Roger A. Brown

38 North Washington Street

Post Office Box 475

Sonora, CA  95370

Re:  Your Request Advice

Our File No. A‑93‑261

Dear Mr. Brown:

This is in response to your letter requesting advice on behalf of Deputy County Counsel Pat Greenwell regarding his responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act"). 

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Also, the Commission does not have jurisdiction over other laws which may be applicable to your facts, such as laws governing incompatible activities or Section 1090.  You should consult the Attorney General's Office for further guidance.

QUESTIONS

1.
May Deputy County Counsel Pat Greenwell participate in his official capacity in county decisions relating to a Request for Proposals for a county contract where a joint venture in which he has an interest intends to submit a bid for the contract?

2.
If he is disqualified in his official capacity, is he prohibited from submitting the bid to compete for the contract and appear before the county to urge selection of the bid?

CONCLUSIONS

1.
Deputy County Counsel Pat Greenwell may not participate in any county decision relating to the Request for Proposals or the selection process which will have a foreseeable and material financial effect on Mr. Greenwell or any of his economic interests.

2.
The Act does not prevent Mr. Greenwell from competing for the contract in his private capacity.  However, Mr. Greenwell may not make, participate in making, or attempt to use his official position to influence any governmental decisions relating to the Request for Proposals or the county's selection process.  Therefore, he may not appear before his agency to urge selection of the joint venture bid.

FACTS

The County of Tuolumne has issued a Request for Proposals (RFP) to negotiate a contract to provide indigent criminal defense services to the county when the County Public Defender's Office is disqualified.  Mr. Greenwell is presently a Tuolumne County Deputy County Counsel and is considering whether or not to submit a bid in joint venture with a law firm to compete for the contract.  If Mr. Greenwell is a successful bidder, he will resign his employment with the county.  Mr. Greenwell may be involved in the preparation, drafting, or review of the RFP and its specifications.

ANALYSIS

The Act was established by the people of the State of California to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  Section 87100 specifically prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  

Section 87103 defines a "financial interest" as follows:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

* * *

(a)  Any business entity in which the public

official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

   * * * 
 

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Section 87103(a), (c) and (d).

(Emphasis added.)

1.
Effects on Mr. Greenwell

Deputy County Counsel Greenwell is an employee of and receives a salary from Tuolumne County for legal services and has, received presumably, more than $250 in salary from the county during the past 12 months.  However, salary and reimbursement for expenses or per diem received from a state, local or federal government agency is expressly exempted from the definition of "income" for purposes of the Act.  (Section 82030(b)(2); Battersby Advice Letter, No. A‑90‑300.)  Consequently, the salary from Tuolumne County does not create a conflict of interest for 

Mr. Greenwell with respect to decisions affecting the county.  (Section 87103(c); Mc Ewen Advice Letter, No. I‑92‑481.)

However, Section 87103 states that an official has a financial interest in a decision if the decision has a "material financial effect...on the official or a member of his or her immediate family...."  (Emphasis added.)  Thus, if a decision affects other than Mr. Greenwell's existing governmental salary, a conflict of interest may exist where the decision will result in his personal expenses, income, assets, or liabilities increasing or decreasing by $250, irrespective of the source of the increase or decrease.  (Regulation 18702.1(a)(4); Battersby Advice Letter, supra.)

2.
Other Interests

Furthermore, according to your facts, including those provided in our telephone conversation of July 19, 1993,

Mr. Greenwell will be submitting a bid in joint venture with a law firm to compete for the contract. 

A business entity means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.  (Section 82005.)  Thus, Mr. Greenwell's interest in the joint venture is also a potentially disqualifying economic interest under Sections 87103(a) and (d).  Finally, Mr. Greenwell's business and the law firm with which he will jointly bid for the county contract may be promised sources of income to him.

Therefore, Mr. Greenwell must disqualify himself from participating in any decision which will have a foreseeable and material financial effect on any of these economic interests.

(Sections 87100 and 87103.)

3.
Foreseeability

The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than just actual conflicts of interest; it also seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

The general rule set forth in In re Thorner, supra, is that where the business entity in which the official has an economic interest makes a bid on a contract or is preparing to make a bid, a financial effect on the business entity is reasonably foreseeably even if there is substantial competition.  In addition, this same rule of foreseeability applies to decisions that lead up to the contract, such as the decision that sets the foundation for the contractual relationship.

In interpreting Thorner, supra, the Commission has advised that if an official is preparing or has made a bid with the serious hope of receiving the award, then it is reasonably foreseeable that the official's interest could be materially affected and the official must disqualify himself.  (Flitner Advice Letter, No. 77‑12‑085.)  Thus, any governmental decisions relating to the preparation, drafting, or review of the RFP will have a foreseeable financial effect on Mr. Greenwell and on the law firm which will be submitting the bid along with him.  

You have also asked whether Mr. Greenwell may participate in the bidding process if before he had any interest in bidding he participated in his official capacity in making minor revisions to the language of the previous RFP, some of which revisions may be carried forward to the new RFP.  As previously noted, we do not advise regarding past conduct.  However, as a general rule, foreseeability is determined at the time that a decision is made. 

4.
Materiality

Even if a decision will have a financial effect on an economic interest of a public official, the official is not disqualified from participating in the decision unless the effect is material.  Whether the effect is material in any given case depends upon whether the effect is direct or indirect, and if it is indirect, it will depend on the magnitude of the effect. 

Regulation 18702.1 defines material financial effect when an official's economic interest is directly involved in a decision.  Under Section 18702.1(a)(1), the effect of a decision is deemed material if a source of income of $250 or more is directly involved in a decision before the official's agency.  

Regulation 18702.1(b) states a person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

Your specific question concerns Mr. Greenwell's participation in county decisions concerning the preparation, drafting or review of the RFP and its specifications.  The agency decisions will ultimately lead to the selection of a contract from the bidders, including Mr. Greenwell's joint venture.  Thus, Mr. Greenwell's sources of income are "directly involved" in the decision and he may not participate in any decision relating to the RFP, or the selection process.  (Regulation 18702.1(a)(1).)

In addition, as noted earlier, Mr. Greenwell may not participate in any decision if it is reasonably foreseeable that the decisions will result in an increase or decrease in his personal expenses, income, assets, or liabilities by at least $250.  (Regulation 18702.1(a)(4).)  Decisions that foreseeably affect whether Mr. Greenwell is awarded the contract would presumably affect him by $250 or more. 

Making, Participating in Making, or Attempting to Influence a Governmental Decision

You also ask whether Mr. Greenwell is restricted from competing for the contract in his private capacity if he has a conflict of interest.  The Act does not restrict a public official's ability to pursue private employment.  (Caves Advice Letter, No. A‑91‑122.)  However, he may not make, participate in making or attempt to influence a governmental decision relating to the RFP or the selection process.  (Section 87100 and Regulation 18700(c).) 

A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of the official's position, the public official negotiates, advises, or makes recommendations to the decision‑maker without significant substantive review.  This includes conducting research, making any investigation, or preparing or presenting any report, analysis or opinion which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.  (Regulation 18700(c).)

With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of the official's agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1.) 

Accordingly, Mr. Greenwell must not only disqualify himself  from participating in formal decisions, but he must also abstain from attempting to influence such decisions through communicating with other officials or other staff regarding those decisions.

This would include any word or deed by Mr. Greenwell to attempt to affect or further the agency's decision to accept his bid.  (Collins Advice Letter, No. 78‑06‑074.)

Regulations 18700(d)(3) and 18700.1(b)(3) create a narrow exception which permits public officials or government employees to negotiate their compensation or the terms and conditions of their employment or contract.  In these instances, the official is considered not to be "making or participating in the making" or "attempting to use his or her official position to influence" an agency decision.  Since the governmental decisions in question are not related to Mr. Greenwell's current employment with the county, the exclusion does not appear applicable, and Mr. Greenwell may not appear before his agency to urge selection of his bid.

We trust this letter provides you with adequate guidance.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Wayne Ordos

Executive Director

By:
Luisa Menchaca

Counsel, Legal Division

