


September 15, 1993

Michael P. Kenny

General Counsel

Air Resources Board

State of California

2020 L Street

Post Office Box 2815

Sacramento, CA 95812




Re:
Your Request for Advice





Our File No. A-93-265

Dear Mr. Kenny:


This is in response to your letter requesting advice on behalf of the State Air Resources Board ("ARB") and employees of the Vehicle Emission Laboratory ("VEL") concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   This letter will confirm our telephone conversation of August 12, 1993, in which I advised you that if the ARB awards the contract to VEL, its employees would not be considered "consultants" under the Act.

QUESTION


Would VEL's employees be considered "consultants" under the Act when providing services to ARB under the terms of the request for proposal and vehicle emissions testing contract described in your letter?

CONCLUSION


The definition of the term "consultant" contemplates that a person who renders information to a public agency, under contract, is doing something more than engaging in ministerial action.  Here, the type of services that would be performed by employees of VEL in connection with the vehicle emissions contract are ministerial.  Therefore, VEL employees would not be considered "consultants" under the Act and, as such, would not be subject to the conflict-of-interest provisions of the Act.

FACTS


On April 2, 1993, the ARB invited bids on the request for proposals (RFP) for the procurement and testing of in-use vehicles representing a minimum of thirty selected engine families.  Proposals and cost bids were to be submitted by May 17, 1993.  The purpose of the RFP was to obtain one or more qualified contractors who would provide rapid response and high-quality vehicle emissions testing data.


The RFP, and the resulting contract, called for all vehicle tests, laboratory calibrations, and documentation to be performed strictly in accordance with applicable procedures, requirements, rules and regulations of the ARB.  The RFP advised that the contractor would be subject to continuous on-site monitoring of the contractor's performance by the ARB and vehicle manufacturer representatives during periods of vehicle testing.  The contractor would also be subject to periodic system performance audits to assess the adequacy of the contractor's quality assurance/quality control program during periods of vehicle testing.


In addition, the RFP included a provision requiring bidders to disclose if they, or any firm which controlled them, were directly engaged in the manufacture or sale of motor vehicles, motor vehicle engines and/or motor vehicle emission control devices.


In response to the RFP, VEL submitted a timely bid.  In the portion of the bid which addressed the conflict-of-interest provision, VEL disclosed the following information:



"VEL is a laboratory of the Powertrain Division of


[the] General Motors Corporation.  GM is a manufacturer of motor vehicles and associated components for vehicles for sale in California and worldwide.



"VEL has to date been engaged solely in the testing


of vehicles for internal GM projects, and for compliance with the State of California's 2% audit requirements.  VEL has no current or pending contractual arrangements with any other manufacturer for testing of motor vehicles or components.



"VEL certifies that no additional testing beyond


the scope of the contract in force will be conducted on vehicles procured under this contract without the advance approval of the ARB.



"VEL routinely tests over 5000 new GM vehicles


yearly in satisfaction of California's 2% audit requirements.  These tests, conducted without any direct oversight of the ARB, have been accepted as valid and properly conducted without question since 1982.  VEL submits that this history coupled with the advance state of ARB oversight planned for the project should eliminate any question of conflict of interest with respect to GM vehicles.  Conflict of interest with respect to other manufacturers could be an issue if proprietary vehicle design or technology were to be a part of the test program.  However, as vehicles to be tested are production vehicles a minimum of two years old, any proprietary technology has long been available in the marketplace, making conflict of interest in this regard moot."


Given that the Act's provisions apply to consultants to state agencies, VEL's relationship with the General Motors Corporation has raised the possibility that a conflict of interest might exist for VEL's employees if VEL were to be awarded the contract.

ANALYSIS


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Regulation 18700(a) provides:



(a)  "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.

* * *




(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:





(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a).


You have asked whether the employees of VEL would be considered "consultants" as that term is defined in the Act if VEL were to be awarded the contract described in your letter.  According to your facts, it appears that the employees would neither advise nor make recommendations to ARB.  Rather, their role would be to perform vehicle emissions testing and document the results.  According to your letter, these are objective tests.  The laboratory calibrations, the actual running of the test, and the documentation of the test results are to be performed in accordance with applicable procedures, requirements, rules and regulations of the ARB.  


Clearly, the employees of VEL would not be "making a governmental decision" as defined by the Act when they perform the vehicle emissions testing and provide the test results thereof to the agency under the contract described in your letter.  Likewise, it appears that the employees of VEL would not be "participating in making a governmental decision" within the meaning of the Act.  


All the facts lead us to conclude that the type of services that would be performed by employees of VEL in connection with the vehicle emissions testing contract are "ministerial."



  This is because the employees of VEL who would be performing the vehicle emissions testing appear to be engaged in ministerial activity, activity in which they have no discretion as to the outcome of the testing or any part of the result which could influence the governmental decision in question.  


The Act expressly states that services provided for a public agency that are "ministerial" do not constitute "participation in" or "attempting to influence" a governmental decision under the Act.  (Regulation 18700(d).)  (Kaleta Advice Letter, No. A-89-496; Koppes Advice Letter, No. A-88-408; Flandrick Advice Letter, No. A-86-146.)  Consequently, the employees of VEL who would be providing services under the vehicle emissions testing contract would not be making or participating in the making of governmental decisions. 


The definition of the term "consultant" contemplates that a person who renders information to a public agency, under contract, is doing something more than engaging in ministerial action.  (Olsen Advice Letter, No. I-91-118.)  This does not appear to be the case here.  Therefore, VEL employees would not be considered "consultants" under the Act and, as such, would not be subject to the conflict-of-interest provisions of the Act.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\




Sincerely,




Wayne Ordos




Executive Director




By:
Deanne Stone





Senior Commission Counsel
