





July 29, 1993

John G. Nelson

International Conference of

 Building Officials

Thomson & Nelson

15111 East Whittier Blvd.

Whittier, CA  90603-2189






Re:
Your Request for Informal Assistance


Our File No. I-93-271

Dear Mr. Nelson:


This is in response to your letter requesting advice on behalf of the International Conference of Building Officials

regarding its responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not named a specific public official or governmental decision, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Moreover, this advice is limited to the provisions of the Act.  The Commission cannot advise on other laws that may apply, such as Government Code Section 1090.

QUESTION


If employees of the International Conference of Building Officials are consultants to a city with respect to a specific project, will the International Conference of Building Officials program to advise private clients regarding unrelated plans in that city result in a conflict of interest?

CONCLUSION


Employees of the International Conference of Building Officials are "consultants" for purposes of the Act's conflict-of-interest provisions if they provide, under contract with the agency, information, advice, recommendation or counsel to a state or local government agency, unless they only conduct research and arrive at conclusions with respect to the rendition of information, advice, recommendation, or counsel independent of control and direction of the agency and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.


Those employees who are consultants under the Act are prohibited from participating in or influencing city decisions that will materially financially affect the International Conference of Building Officials, either directly or indirectly.

FACTS


The International Conference of Building Officials (ICBO) was founded as a nonprofit, public benefit corporation in 1922 to develop a model building code for jurisdictions throughout the country.  ICBO is controlled by governmental agencies which compose its voting membership and is governed by a 16 member Board of Directors.  All members of the board are elected by the governmental voting members.  


The general membership is composed of all segments of the building construction industry, both public and private.  However, only the active Class A members (governmental units), through their designated representative are entitled to vote.  ICBO does receive input from industry and the design professions at all hearings.


ICBO currently provides a plan review service which is available to any of its Class A members.  To provide plan review services ICBO has a staff of 130 persons, 45 of which are qualified technical staff members in the fields of structural, civil, mechanical and fire protection engineering as well as architecture, testing, inspections, and public administration.  You stated in our telephone conversation of July 13, 1993, that in some cases the plan review services are paid for by cities from funds received from developers.


Additionally, design review and consultation services are also available to Professional members for special code issues which may arise.  Code interpretations are available to personnel of any Class A member either by telephone or in writing.  Providing such interpretations is the responsibility of the codes and engineering staff with other staff members available as needed.  


ICBO is currently considering a design review program for private architects and engineers based on an hourly fee.  You stated that some of the consultation may be site specific (tied to a specific project) and others nonsite specific (general questions of interpretation of the code).


You further stated that your policy with respect to private clients will allow the building official to require that (1) ICBO's services be provided directly to the building official (by contract), (2) directly to the applicant, or (3) that ICBO not be used at all.  You also state that where income is received from the private client, ICBO will not accept any compensation from the jurisdiction with respect to the same project.

ANALYSIS

1.  Consultants


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or consultant of a state or local government agency.  


Regulation 18700 defines "consultant" as follows:



"Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:




(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a)(2).


A "consultant," as defined in Regulation 18700(a)(2), must be a natural person and cannot be a corporation.  Consequently, ICBO is not a "consultant" under Regulation 18700 and thus, not a public official for purposes of the disclosure and disqualification provisions of the Act.  


However, the members and employees of ICBO who perform work for agencies may be consultants if they provide information, advice, recommendation or counsel to the city, are subject to the city's control and direction, or possess authority with respect to any city decision.  (Regulation 18700(a)(2); Hayden Advice Letter, No. A-84-319.)  


You stated that ICBO provides a plan review service to cities pursuant to a contract. 
This would appear to make the ICBO employee providing those services a consultant under the Act.  You have asked us to assume for purposes of this question that employees of ICBO are in fact "consultants" when they serve in this capacity.


ICBO now also wishes to advise private sector members regarding the evaluation of designs.  As we discussed in our telephone conversation of July 13, 1993, an individual will be considered a "consultant" only if the individual provides under contract, information, advice, recommendation or counsel to a state or local government agency.  (Olsen Advice Letter, No. I-90-451.)  


Thus, your employees who provide services to private clients under contract with the private client will not be considered "consultants" if they have not otherwise qualified by virtue of advising a public agency under contract with the agency.


However, as we discussed in our telephone conversation of July 13, 1993, where ICBO's employees are under contract with the public agency, and do not meet the requirements of the exception noted above, they are public officials under the Act.  This would be the case even where the employees' involvement is initiated by a private client with respect to the clients' project, but ICBO contracts to perform services to the agency.

2.  Conflict of Interest:  Economic Interests


A.  Source of Funds


You stated in our telephone conversation of July 13, 1993, that you are concerned that under some circumstances, while you may be providing consultant services to a city, you may be paid from fees received by the city from the private applicant.


Section 87103.6 provides a limited exception:


Notwithstanding subdivision (c) of Section 87103, any person who makes a payment to a state agency or local government agency to defray the estimated reasonable costs to process any application, approval, or any other action, including but not limited to, holding public hearings and evaluating or preparing any report or document, shall not by reason of the payments be a source of income to a person who is retained or employed by the agency.







Emphasis added.


Therefore, generally speaking, the city's payments to ICBO for services rendered are considered to be from the city, even where the source of the funds is a fee initially paid by a private party, assuming the person is retained or employed by the agency.  This language would appear to require that the agency determines which persons to hire; directs the work and evaluates the performance of the consultants and establishes the amount of compensation paid to the consultants.


However, as we discussed in our telephone conversation of July 27, 1993, where an employment arrangement is controlled by the private client, even where the resulting contract is between ICBO and the city, this exception would not appear to apply.  


B.  Representing Private Clients

