




August 12, 1993

Thomas C. Lonergan

City Attorney

City of Fort Bragg

535 Chestnut Street

Fort Bragg, CA  95347-0010






Re:  Your Request for Advice







Our File No. A-93-279

Dear Mr. Lonergan:


This is in response to your letter requesting advice on behalf of City of Fort Bragg Mayor John Cimolino and  Councilmembers Patricia Campbell, Andre Schade, and Matthew Huber

regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTION


May City of Fort Bragg Mayor John Cimolino and Councilmembers Patricia Campbell, Andre Schade, and Matthew Huber participate in governmental decisions to amend a city zoning ordinance?

CONCLUSION


Mayor John Cimolino and Councilmembers Patricia Campbell, Andre Schade, and Matthew Huber may not participate in any governmental decision to amend the city's zoning ordinance if the decision will foreseeably increase or decrease the fair market value of their personal residences by $10,000 or more, or the rental value of their property by $1,000 in a 12-month period.  


However, under the "public generally" exception of the Act, the officials may participate in decisions on the proposed ordinance relating to the R-1 zone, which is the zoning category applicable to the officials' personal residences, if the decisions will affect a significant segment of the population in substantially the same manner. 

FACTS


The City of Fort Bragg is currently considering a series of amendments to an existing zoning ordinance, Municipal Code Section 18.72.200, which was adopted in 1983 to conform to requirements of Government Code Section 65852.2.  The original zoning ordinance established as a permissible use secondary dwelling units in R-1, RS-15, RS, and RC zoning districts where there is an existing single family residence on a lot. 


Under the existing ordinance, the maximum floor area of a secondary dwelling unit may be no more than 60 percent of the floor area.  An amendment to the ordinance is being proposed to establish instead a maximum square footage for a secondary dwelling unit.  Under the proposed ordinance, the maximum square footage of a secondary dwelling unit may not exceed 800 square feet in an R-1 zone, 850 square feet in an RS-15 zone; 1,000 square feet in an RS zone; and 1,250 square feet in an RC zone.  


Also under the existing ordinance, a secondary dwelling unit may be rented, but the owner must occupy either the single family dwelling unit or the secondary dwelling unit.  It is possible that the city council may want to delete the owner occupancy requirement.


The City of Fort Bragg has a population of 6,233.  There are approximately 1,173 R-zoned parcels within the city representing 25 to 30 percent of the city's zoned lands, of which 1,156 are zoned R-1.  The mayor and the named city councilmembers each own a single family residence in an R-1 zone in the City of Fort Bragg. 

ANALYSIS


The Act was established by the people of the State of California to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  The mayor and councilmembers for the City of Fort Bragg are public officials under the Act.  (Section 82048.)


A public official is prohibited from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87100 and Section 87103(b).)  Presumably, the mayor and members of the city council have an interest worth $1,000 or more in their personal residences.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is foreseeable that decisions to amend a zoning ordinance applicable to the officials' real property, as it relates to secondary dwelling units, will have some financial effect on the officials' real property.  


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  Generally, where a governmental decision concerns the zoning or rezoning of property in which an official has an interest, the effect of the decision is deemed material and the official may not participate.  (Regulation 18702.1(a)(3)(A).)  However, Regulation 18702.1(a)(3)(E) defines "zoning" decisions to exclude amendments to an existing zoning ordinance which are applicable to all properties designated in that category.  (Bixler Advice Letter, No. A-92-175.)


According to the facts you provided, the city council will be changing the requirements for secondary dwelling units within the various R-zoned parcels, including those zoned R-1.  Since it appears that the decisions involve changes within the definition of the R-zoned categories which will be applicable to all properties within each category, we conclude that the decisions fall within the exemption provided in Regulation 18702.1(a)(3)(E).  Thus, under the facts presented, Regulation 18702.1(a)(3)(A) does not apply to the properties involved in the decisions.  


However, the determination of whether a conflict of interest exists does not end with the application of 18702.1(a)(3)(E).   Regulation 18702(a) provides:


In order to determine if a decision's effect is material, it must first be determined if the official's economic interest is directly involved and the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material, under Section 18702.1, then it must be determined if the effect is material under the appropriate regulation of Sections 18702.2 through 18702.6.






Emphasis added.


Thus, the effects of the decisions must still be analyzed under the standards of Regulation 18702.3, the applicable regulation, to determine if the indirect effect on the property interests is significant enough to result in disqualification.  


Regulation 18702.3(c) states that for decisions which may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the monetary standards contained in Regulation 18702.3(a)(3) must be applied.  Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Consequently, the mayor and the city councilmembers may not participate in any decisions to amend the existing zoning ordinance if the decisions will foreseeably increase or decrease the fair market value of their real property by $10,000 or more, or the rental value of the property by $1,000 in a 12-month period.  This would include, for example, a decision to delete the requirement that the owner of the property must occupy either the single family or secondary dwelling unit.


Please note that we advised in the Krauel Advice Letter,

No. I-92-119, that the same standard would apply to determine the materiality of the financial effect on an official's residence caused by the rezoning of neighboring properties.  For example, if an amendment to the existing ordinance affects property in zoning category RS-15 which is within 300 feet of an official's personal residence, the official would have a conflict of interest with respect to the decision if the decision affects the fair market value of the official's personal residence by $10,000 or more. 


You have provided no facts to indicate that zoning decisions affecting neighboring properties will affect the officials' residences materially.  So long as their real property would not be affected by the amounts stated in Regulation 18702.3(a)(3) the officials' would not be required to disqualify themselves with respect to rezoning property other than decisions affecting real property zoned R-1.  However, this factual determination must be ultimately made by the public officials on a case-by-case basis.

The "Public Generally" Exception


If you conclude that the zoning decisions are likely to affect the real property of the officials by the amount set forth in Regulation 18702.3(a)(3), they may still participate in the decisions if the effect on their property is not distinguishable from the effect on the public generally. For the "public generally" exception to apply, a decision must affect the officials' interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.) 


The "public" consists of all persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the officials.  Consequently, for the "public generally" exception to apply to this situation, the zoning decisions must affect a significant segment of the population of the City of Fort Bragg in substantially the same manner as it would affect the officials' economic interests.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter,

No. A-86-210.) 


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order for the "public generally" exception to apply, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62; Flynn Advice Letter, No. I-88-430; Churton Advice Letter, No. I-91-321.) 


Under your facts, there are approximately 1,173 R-zoned parcels representing 25 to 30 percent of the city's zoned lands.  Of these, 1,156 are zoned R-1, single-family residences.  If all the single-family residences in the R-1 zone within the city

constitute 25 to 30 percent of the population of the city, a significant segment of the city which is large and heterogeneous in nature would be affected by the decisions.  (In re Legan, supra.)  If this is the case, the named officials may participate in decisions on the proposed ordinance under the "public generally" exception relating to the R-1 zoning category, which is the category applicable to the officials' personal residences.

Segmentation


In the event that any of the public officials have a conflict of interest with respect to any of the decisions, it may be possible to proceed with the amendments to the zoning ordinance in segments so as to permit the official to participate in decisions where he or she has a conflict of interest.  (Schectman Advice Letter, No. A-87-159.)  The following procedure may be followed to permit the official to participate:

(1)
The decisions for which the official has a disqualifying financial interest should be segregated from the other decisions.

(2)
The decisions from which the official is disqualified should be considered first, and a final decision reached by the city council without the official participating in any way.

