




October 6, 1993

Alan R. Pendleton

Executive Director

San Francisco Bay Conservation

  and Development Commission

Thirty Van Ness Avenue, Suite 2011

San Francisco, CA  94102-6080






Re:
Your Request for Informal Assistance


Our File No. I-93-283

Dear Mr. Pendleton:


This is in response to your letter requesting advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request seeks general guidance, we are treating your request as one for informal assistance.  


Please note that we do not provide advice with respect to third parties.  Furthermore, nothing in this letter should be construed to evaluate any conduct which may have already taken place.  Also, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 


Finally, please note that the Commission is currently considering extensive amendments to the regulation which defines "consultant," Regulation 18700.  Accordingly, the law upon which this advice is based may change in the near future.

 QUESTIONS


1.  Is a scientific advisor who prepares an environmental impact report for the San Francisco Bay Conservation and Development Commission (the "BCDC") relating to an application for a permit renewal submitted by Cargill Incorporated ("Cargill") a  "consultant" under the Act?


2.  If the scientific advisor is considered a consultant, and therefore, a public official, may he or she participate in any decision that will have a foreseeable material financial effect on Cargill?

CONCLUSIONS


1.  It appears that the advisor will not function independently of the BCDC's control and direction.  Furthermore, the contract you have provided for our review suggests that there will be a contractual relationship between the advisor and the BCDC.  Therefore, the advisor will be a consultant under the Act.


However, if there is significant intervening substantive review performed, as provided in the contract, the scientific advisor will not be participating in governmental decisions.  Therefore, the advisor would not have disqualification responsibilities with respect to the duties which relate to the environmental impact report.


2.  As a "consultant" to the BCDC, the scientific advisor may not participate in any decision that will have a foreseeable material financial effect on any of his or her economic interests, including Cargill.


FACTS


Cargill has submitted an application to the San Francisco BCDC for a permit renewal relating to maintenance work associated with the solar evaporation of salt. 


To consider and evaluate all impacts on the environment associated with the application for the permit, the BCDC is required to prepare an environmental assessment as mandated under the California Environmental Quality Act (CEQA).  The BCDC must circulate the environmental impact report (EIR) and allow for public comment before it may act on Cargill's application.  


The BCDC and Cargill Salt, a Division of Cargill Incorporated, propose to enter into an agreement for the hiring of a scientific advisor to prepare the EIR.  The contract submitted for our review provides that the advisor will prepare draft documents, provide expertise, and provide analysis of the extent of potential impacts on the environment and recommendations on ways to eliminate or reduce identified adverse impacts.  


The contract further states that Cargill shall be responsible for paying for all services performed by the advisor and other associated charges related to the permit application.  The scientific advisor will be hired and compensated by Cargill.  The BCDC will not be responsible in any way for making any payments to the advisor.


However, no advisor shall be selected until the Executive Director of the BCDC agrees in writing that the proposed advisor is acceptable to the BCDC.  The prospective advisor will be a signatory to the contract which provides that the advisor agrees to perform work in the manner described in the agreement and agrees to accept the direction of the BCDC's staff.  


The contract generally provides that the advisor will closely consult and coordinate with the BCDC.  For example, the advisor will be under the direction of the Executive Director of the BCDC. 


The contract further states that prior to public release or review, any document shall first be submitted to the Executive Director with a request that it be reviewed and approved as meeting the requirements of the applicable laws and regulations,

and as containing fair, complete, objective, and reliable information.  However, the BCDC will retain ultimate authority and responsibility for the completeness, accuracy, objectivity, and legal sufficiency of the environmental impact report.  In fulfilling this obligation, the Executive Director on behalf of the BCDC and the BCDC shall have the complete and unconditional discretion to modify in any way, to substitute, or to edit any and all of the material provided for public review.  


In our conversation of July 30, 1993, you stated that the BCDC has staff experienced by way of education, training, or experience, other than the Executive Director, who may review the advisor's work.


One person under consideration is Dr. Michael Josselyn of Wetlands Research Associates, Inc. who is presently under contract with the BCDC as a biological advisor.  Dr. Josselyn has

received more than $250 in income from Cargill within the last 12 months.  On the basis of your letter of September 3, 1993, you have determined that Dr. Josselyn is not presently a public official under the Act. 

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official to disclose all the official's economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


A "public official" is defined in Regulation 18700, in pertinent part, as follows:


(a) "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.

* * *



(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:




(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.



             * * *



(c)  A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:



(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.


 This definition has been broadly interpreted to prevent evasion of the conflict-of-interest safeguards of the Act by the delegation of decision-making authority to private parties such as consultants or independent contractors.  (See e.g., In re Maloney (1977) 3 FPPC Ops. 69.)  


The first question presented under our analysis is whether

the advisor provides information, advice, recommendation, or counsel to BCDC.  (Regulation 18700(a)(2).)  The Commission has previously advised that a person who prepares an EIR is presumed to provide information, advice, recommendation, or counsel to an agency with respect to the EIR.  (Hsu Advice Letter,

No. A-89-485.)  

