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August 11, 1993

Honorable Gloria Exline

Vice Mayor

City of Vallejo

159 Greenfield Avenue

Vallejo, CA  94591

Re:
Your Request for Advice

Our File No. A‑93‑286

Dear Vice Mayor Exline:

This is in response to your letter requesting advice regarding your responsibilities as Vice Mayor of the City of Vallejo and a member of the Governing Board of the Vallejo Sanitation and Flood Control District pursuant to the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

Finally, please note that the Commission's advice is limited to the provisions of the Political Reform Act.  (Sections 81000‑91015.)  The Commission has no jurisdiction over other laws that may apply to your facts, such as Section 1090 or the doctrine of incompatible offices.  If you wish advice with respect to these areas of the law, you should contact the Attorney General's Office.

QUESTIONS

1.  Are the Vallejo Sanitation and Flood Control District Certificates of Participation government bonds exempt from disclosure under the Act?

2.  Is your investment in the district the basis for a conflict of interest under the Act?

CONCLUSIONS

1.  The Act exempts bonds and other debt instruments issued by governments or government agencies from the definitions of both "investment" and "income."  Since the Vallejo Sanitation and Flood Control District is a public entity and the certificates of participation are certificates issued to show a proportionate interest in the debt of the entity, they are not disclosable under the Act.

2.  The Act prohibits public officials from participating in decisions that will materially affect their own assets and income.  However, since the interests on the certificates are fixed at the time of purchase and they are insured against possible default, it does not appear reasonably foreseeable that any decision affecting the district will materially affect the certificates.  Thus, they would not result in a conflict of interest.  

FACTS

You are the Vice Mayor of the Vallejo City Council and also a member of the governing board of the Vallejo Sanitation and Flood Control District (the "district"), a public entity created by special legislative statute.

Recently, the district issued certificates of participation to raise revenue to refinance a pre‑existing debt and to fund future projects in the district's Master Plan.  You stated that the principal source of revenue for installment payments to retire these certificates (and to fund all Operation and Maintenance generally) are user fees which are charged to users of the district's sanitation and storm drainage facilities.  User fees are periodically reviewed to determine whether they must be raised or lowered to meet costs of operation and maintenance, a component part of which will be to retire existing indebtedness.  

According to the official statement regarding the certificates you submitted with your request and our telephone conversation of August 3, 1993, the interest on the investment is fixed at the time of purchase.  In addition, payment on the certificates is fully insured in the event of default by the district.

You stated that upon issuance, you invested in $10,000 worth of the certificates of participation.  You have asked whether the purchase will result in any disclosure or disqualification obligations under the Act.

ANALYSIS

1.  Economic Interests

The conflict‑of‑interest provisions of the Act generally do not prohibit a public official's private conduct.  Thus, the Act does not prohibit you from purchasing the district's certificates of participation.

Section 87100 of the Act does prohibit any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  Section 87103 provides:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

Section 87103(a) and (d).

As Vice Mayor of the City of Vallejo and a member of the Governing Board of the Vallejo Sanitation and Flood Control District, you are a public official under the Act.  Thus, you are prohibited from participating in any decision that will have a reasonably foreseeable material financial effect on your economic interests.

A.  The Vallejo Sanitation and Flood Control District

According to your facts, you have purchased certificates of participation from the district.  If these certificates constituted an "investment" in a "business entity," you would have an economic interest in decisions that affect the district.

However, Section 82034 defines "investment" as any financial interest in or security issued by a "business entity," but excludes any bond or debt instrument issued by a government agency.  Moreover, Section 82005 defines a "business entity" as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  This definition would not include governmental agencies.  (Fatland Advice Letter, No. I‑89‑419.)  Thus, you would not have an interest in the district by virtue of the certificates of participation under Section 87103(a).

Additionally, the definition of "income" in Section 82030 excludes: "interest, dividends, or premiums on a time or demand deposit in a financial institution, shares in a credit union or any insurance policy, payments received under any insurance policy, or any bond or other debt instrument issued by any government or government agency."  (Section 82030(b)(4).)  Consequently, you would not have an interest in the district by virtue of interest received from the certificates of participation for purposes of disclosure or disqualification.

B.  Direct Effects on You or Your Immediate Family

Section 87103 and Regulation 18702.1(a)(4) provide that decisions which will have a reasonably foreseeable material financial effect on the official's personal expenses, income, assets, or liabilities are also potentially disqualifying financial interests.  

Consequently, you may not make, participate in making or in any way attempt to use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the value of your certificates of participation or the interest you receive from the certificates.

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

Thus, for example, it is foreseeable that you will be materially affected if the decision affects the repayment of the certificates.  However, according to the official statement pertaining to the certificates of participation and our telephone conversation of August 3, 1993, the interest rate on the certificates is fixed at the time of purchase and the repayment of the certificates is fully insured.  Thus, it is not foreseeable that your official decisions will financially affect you.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Wayne Ordos   

Executive Director

By:
John W. Wallace

Counsel, Legal Division

